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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,792 


JOHN McGILL, 
Appellant, 


Ve 


UNITED STATES OF AMERICA, 
| Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


/Filed April 28, 19587 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled January 2, 1958, Sworn in on January 7, 1958. 
The United States of America Criminal No. 436-'58 


Vs Grand Jury No. 296-58 


297-58 
1. John McGill 496-58 


2. Melvin J. Brooker 
3. Milton R. Glover Robbery; Assault With a Dangerous Weapon 
(22 D.C.C. 2901, 502) 


The Grand Jury charges: | 

On or about February 7, 1958, within the District of Columbia, John McGill, 
Melvin J. Brooker and Milton R. Glover, by force and violence and against resis- 
tance and by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual possession of 
Frank H. Strother, property of Frank H. Strother of the value of about $156.00, 
consisting of two fingerrings, each of the value of $75.00 and $6.00 in money. 


SECOND COUNT: 
On or about February 7, 1958, within the District of Columbia, John McGill, 
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Melvin J. Brooker and MiltonR. Glover, by force and violence and against resis- 
tance and by sudden and stealthy seizure and snatching and by putting in fear, 
stole and tcok from the person and from the immediate actual possession of 
Audrey B. Strother, property of Audrey B. Strother, of the value of about 
$1,316.25, consisting of the following: one pocketbook of the value of $6.00, 
one change purse of the value of $0.25, one pair of eyeglasses of the value of 
$25.00 and $1,285.00 in money. 
THIRD COUNT: | 

On or about February 7, 1958, within the District of Columbia, John McGill, 
Melvin J. Brooker and Milton R. Glover, by force and violence and against resis- 
tance and by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual possession of 
George Shaw, property of George Shaw, of the value of about $131.00, consisting 

of a billfold of the value of $2.00 and $129.00 in money. 

FOURTH COUNT: 


On or about February 7, 1958, within the District of Columbia, John McGill, 
Melvin J. Brooker and Milton R. Glover made an assault on Albert Miller with a 
dangerous weapon, that is, a pistol used as a club. , 


/s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States in 
/s/ R. M. Swenson and for the District of Columbia 
Foreman. 


[Filed April 2, 19597 | 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


4 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal Division 
UNITED STATES 
vs. 


JOHN McGILL 
M. J. BROOKER 


Criminal No. 436-58 


Washington, D.C., September 4, 1958 
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The above-entitled case came on for trial in the United States District 
Court for the District of Columbia at 1.45 o'clock in the afternoon on Thursday, 
September 4, 1958, 

BEFORE: 

HONORABLE JOHN J. SIRICA, Judge of the United States District Court 
for the District of Columbia and the jury then and there selected, empanelled 
and sworn, there being the following 

APPEARANCES: . 

‘FREDERICK G. SMITHSON, ESQUIRE, Assistant United States Attorney, 
on behalf of the United States; _ 

5 JOHN J. DWYER, ESQUIRE, on behalf of the Defendant, John McGill; 
N. C. PAULSON, ESQUIRE, on behalf of the Defendant, M. J. Brooker; 
FRED COLSTON, ESQUIRE, on behalf of the Defendant, M. B. Glover. 
* * * * * *€* & * 
16 FRANK H. STROTHER 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION | 
BY MR. SMITHSON: | 
Q. Your name is Frank H. Strother. Is that correct? A. That is right. 
* * * * * * * * 
Q. Tell me, sir, directing your attention to the 7th of February of 1958, 
where were you living? A. 1839 13th Street, Northwest. 
17 Q. Is that in the District of Columbia? A. Yes, itis. . 
| Q. Is it a private dwelling or an apartment house? A. Apartment house -- 
hotel and apartments. 
-Q. And which particular apartment is yours? A. 200. 

Q. Or was yours? A. 200. 

Q. Do you still live there, sir? A. Yes. 

Q. Now, what floor of the building is that on? A. Second. | 

Q. On that particular day do you recall the 7th of February, 1958? A. Yes, 
I do. 
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Q. Were you out that day? A. Yes, I was. 

Q. What time did you return that evening? A. Around about ten minutes 
of seven, I would say. 

Q. And was there anyone there when you arrived at your apartment? A. 
Yes, it were. 

Q. Who was there? A. My wife. 

Q. And her name? A. Audrey Strother. - 

Q. Teli me, do you have any children? A. No,I do not. 

Q. And did you -- would you answer this yes or no? Did you have any 
conversation with her at that time? A. Yes. 

Q. And shortly after that did anything occur? A. Yes, sir. 

Q. What happened? A. Well, we was having a conversation. She was 
telling me -- | 

Q. No, not what she told you, sir. The fact that you had it and after you had 
it what occurred? A. Someone knocked on the door. 

Q. That is the door to your apartment? A. Yes, it were. 

Q. What did you do, sir? A. I opened the door. And a man put a gun on 
me. 

Q. You say a man put a gun on you? A. Yes, sir. 

Q. Could you describe this weapon, sir? A. It was an automatic pistol, 

-plack. 

Q. Was he alone? A. No. No. 

Q. How many were there? A. It was two more. Three altogether. 

Q. Three altogether. You saw a gun in the hands of the first one. Is that 
correct ? A. That is right. 


Q. Were either of the other two carrying or possessing a gun in their 
hands at that time, if you saw it? A. Not at that time. 
Q. At any subsequent time did you see a gun in the hands of either of the 
other two? A. Oh, yes. 


Q. One or both? A. Both. 
Q. Now, would you describe the first one that you met at the door who had 
the gun? A. Well, he had his hat turned around. He had his hat turned down. He 
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had a scar on this side of his face and an eye that twitches to the right. 

Q. Now, is that person here? A. Yes. 

Q. Where is he? A. Right there with the red shirt on. 

Q. With the red shirt on? A. Yes. 

20 Q. At this time you say he has a red shirt on. Does he have any other 

outer garment on? A. Yes, and a grey sweater. 

MR. SMITHSON: May the record reflect that the witness has identified 
the defendant, John McGill? | | 

THE COURT: Suppose we have him step down and walk over. 

MR. SMITHSON: All right. 

THE COURT: Step down and walk over and identify the man that you 
mentioned. 

(Thereupon the witness left the witness stand, and walked to counsel table.) 

MR. SMITHSON: Just point to him, sir. 

THE WITNESS: (indicating). 

THE COURT: You may step back. The record may indicate that he has 
identified the defendant. Any objection to that counsel ? 

(Thereupon the witness resumed the witness stand.) 

MR. DWYER: No objection, your Honor. 

THE COURT: Any objection to that ? 

MR. COLSTON: No objection. 

MR. PAULSON: No objection. 

BY MR. SMITHSON: 

Q. Now, these two men that were with the defendant, John McGill, at the 
time that he had this gun at your front door, how close to him were they? A. 
Well, they came right in behind him. We was scuffling there and so I know 
they was right behind him. | 

Q. All right. Tell me, was the defendant McGill masked in any way? A. 
No. No. 

Q. Were either of the other two masked in any way? A. One were, I 

' Know. 
Q. Tell me, could you or can you at this time or could you at that time 


identify the person who was masked? A. Yes. 
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Q. In what fashion was he masked, Mr. Strother? A. I think he hada 
stocking but it had runs all in it and the bottom came right around here. 

Q. All right. And do you see that person here? A. Yes, I do. 

Q. Where is he? A. Right there. 

Q. Would you step down likewise, sir, and point that one out ? 

(Thereupon the witness stepped down from the witness stand and indi- 
cated and thereafter resumed the witness stand.) 

22 MR. SMITHSON: May the record reflect that the witness, your Honor, 

has identified the defendant, Melvin J. Brooker ? 

THE COURT: The record will indicate that. 

BY MR. SMITHSON: 

Q. The third one, Mr. Strother, who was present, did you get a look at 
him? A. No, not, not a good look to identify him. | 

Q. Now, sir, when you saw this man at the door, the defendant McGill, 

_ these other two individuals with him, one ofwhom is the defendant Brooker, what 
- occurred then? What happened? A. Well, they pushed me in. Told me to have 
a seat. And sol sat there and McGill held the gun on me and it looked like he 

kept me there for a half hour, but I know it wasn’t that long. And he called me to 
him and he searched me. 
Q. Let me ask you this’ You say he made you sit down or have a seat. 
Where was that? A. In the sitting room. 
Q. In the living room? A. In the living room. 
* * * *£ K® * * * 
23 MR. SMITHSON: Your Honor, I am going to ask for the use of one of these 
boards. May I have this object, your Honor, marked for identification as 
| Government’s Exhibit No. 1? 
THE COURT: It may be marked Government’s Exhibit No. 1. | 
THE DEPUTY CLERK: Government’s Exhibit No. 1 marked for identi- 


fication. 


(Thereupon an object identified as a plat 
was marked by the Deputy Clerk as Govern- 
ment’s Exhibit No. 1 for identification.) 


MR. SMITHSON: Your Honor, at this time I would like to mount this. For 
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the record, your Honor, the same has been shown to defense attorneys and I 
understand there is no objection to the mounting of this. 

THE COURT: Does any one of the defense counsel have any objection to 
Exhibit -- 

MR. DWYER: I have nothing as yet, your Honor. 

THE COURT: Any objection ? 

MR. COLSTON; I have no objection to the exhibit as such, the outline. 

THE COURT: Are you offering it in evidence at this time, Mr. Smithson ? 

MR. SMITHSON: Not yet, your Honor. 

THE COURT: All right. Very well. Well, at the time you offer it then 
you may make any objection you wish. | 

MR. SMITHSON: I wonder, your Honor, if we could possibly -- 

THE COURT: Let me ask the jury. Can the members of the jury see that 
plat? All right. 

MR. SMITHSON: I ask if the Court permits me to have Mr. Strother 
step over here ? 

THE COURT: I meant to say the writing or the printing. If you have any 
difficulty we will get the Marshal to move it over closer to the jury box. 

BY MR. SMITHSON: 


Q. Would you step over here, Mr. Strother ? 
*¥* * * * &* KE KK K * 


(Thereupon the witness stepped down from the witness stand and went to the board, ) 


BY MR. SMITHSON: 

Q. Would you stand here, Mr. Strother, and use this pointer? Showing 
you Government’s Exhibit 1 for identification, sir, does this represent any 
known premises to you? A. Yes, sir. 

Q. And what premises is that ? 

* * * *£* *€* &* KX * 

Q. Now, Mr. Strother, there is indicated here a hall with a mark fora 
front door. Would that be the approximate position of the door that you pre- 
viously referred to? A. That is right. 

Q. Now, this door, sir, would open onto a corridor of the building. Is that 


_ correct? A. That is right. 

Q. Now, where is your apartment with relation to 13th Street? A. Well, 
it is at the back of 13th Street. | 

Q. It backs on 13th Street? A. Yes. It is the back of 13th Street. 

Q. All right. What other streets are around that area? A. T Street. 

Q. T. With regard to your apartment where would T Street be? A. 
T is here. _ 

MR. SMITHSON: For the record, your Honor, I am going to so mark T 
and that would be on the left side of the Government’s Exhibit No. 1. 

BY MR. SMITHSON: 

Q. 13th Street would be where, sir? A. 13th Street would be out here. 

Q. In other words, then the corridor would run the length of the building 
to 13th Street. Is that correct? A. That is right. 

Q. So 13th is down in this direction? A. That is right. 

Q. Is there another street over on this side, sir? A. No. 

Q. All right. What is to the rear here, sir? A. Apartment house. 

Q. An apartment house. All right. Now, sir, was this the door that I 
previously pointed to you that-you opened for the three men who were armed ? 


A. Yes, it were. . 
| Q. Into what room, sir, were you taken or how were you taken, let us say? 
A. Well, they brought me in, carried me down the hall and in the living room. 
Q. And.in what did you sit yourself? A. Inthe chair. 
Q. Ina chair. Where was that located? A. That was located back over 


here. 
| Q. All right, sir. This door that is indicated between the living room 

that you have indicated, now, you were seated in by the defendants, and this 
room over here marked as a bedroom, there is a doorway shown here. Is that 
correct? A. That is right. 

Q. Is there a door to that doorway? A. Yes, it is a door. 

Q. And is that door, sir, opened or closed? A. Opened. 

Q. Was it opened on that day? A. Yes, it were. 

Q. Whose bedroom is this immediately adjacent to the living room? A. 
Well, no one sleeps in there. 
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Q. All right. Now, where was your wife when you were seated in this 
chair? A. Well, she was seated here. Right here. 

.Q. Ina chair or sofa? A. Yes, a chair. 

Q. All right, sir. Now, who was in the living room with you while you 
were seated there? A. My wife and McGill. 

Q. Was there any of the other three persons there in that room? A. No, 
no, not at that time. 


Q. Now, was the gun still directed towards you -- A. Yes. 


Q. -- or anyone in that room? A. Directed towards me. 

Q. Was that by the defendant McGill? A. Yes, it were. 

Q. Now, what, if anything, did you see the defendant McGill do with regard 

_ to you and your person? A. Well, at that time he -- | 
29 Q. I think you can resume your seat. 

(Thereupon the witness resumed the witness stand.) 

A. At this time he called me to him and searched me. 

Q. How did he do that? A. He just said, ‘‘Come here’’. And he searched 
me all through my pockets. 

Q. Was there anything taken from you by the defendant McGill at that time ? 
A. $6, I think it were. 

Q. $6? A. Yes. 

Q. Any other property taken from you? A. Taken a ring later on. Taken 
two rings. 

Q. All right. Were you wearing either one or both of those rings? A. Both 
of them. | 

Q. Could you describe those rings? A. Yes..One of them was -- had a 
small diamond, the one on this finger, and two little rubies. The other one, on 
this finger, was kind of a large diamond, yellow gold, but kind of white on top, 
kind of figures on it. 

Q. What is the approximate values of each of those rings, Mr. Strother ? 
A. Well, I don’t know. I wore one for -- let me see: $100 and one was $65. 

MR. SMITHSON: May I have this marked for identification as Government’s 
Exhibit No. 2, your Honor ? 
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THE DEPUTY CLERK: Government’s Exhibit No. 2 for identification. 


(Thereupon an object identified as a ring was marked 
by the Deputy Clerk as Government’s Exhibit No. 2 
for identification.) 


(Thereupon the aforementioned exhibit was Submitted to defense counsel by 
Mr. Smithson.) 


BY MR. SMITHSON: 

Q. I show you, Mr. Strother, what has been marked for identification as 
Government’s Exhibit No. 2 for identification. I ask you to examine it and state 
what it is. A. It is a diamond ring. 

Q. Have you seen it before? A. Yes, I have. 

Q. When did you see it before? A. When ie before here ? 

-Q. Keep your voice up, sir. A. When didI see it before ? 

Q. That is right. A. WhenT had it. 

Q. Did you have it on February the 7th? A. I did. 

Q. Is that one of the two rings taken from you by the defendant McGill? 
A. Yes, it is. 

Q. Tell me, do you know a man by the name of Hoffman? A. I have seen 
him. 

Q. And where did you see him? A. Pawnshop in Rosslyn, Virginia. 

Q. And did you see Government’s Exhibit No. 2 for identification on that 
occasion? A. Yes, I did. | 

Q. That you met him? A. Yes,I did. 

* * * * © &* *& * 

BY MR. SMITHSON: 

Q. This person who was masked that you saw masked with this runny 
stocking that you have identified as the defendant Brooker, did you see him 
enter any room in that apartment? A. He entered the bedroom there. 

Q. And by the bed-- A. Next to the living room. 

.Q. Is that the room that you previously referred to -- A. That is right. 


Q. ss as having a door — A. That is right. 
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al Q. --that led from the living room to that bedroom? A. That is right. 

i Q. Now, sir, what, if anything, did he do in that room, if you know? A. : 
Well, he searched it. It was some suitcases there and a little boxes and he | 

1“ emptied all them out. And it was a bureau drawer there and he went all in there. 

.Q. Do you of your own knowledge, do you know if anything was taken from 

> any of those premises -- in that room, I should say, and not ‘‘premises’’ -- the 
objects you have marked or named, the bureau drawer, the cases or what have 

. you? A. It was some money taken. | 

: Q. Do you know of your own knowledge how much it was? A. My wife 


S said it was $1,200. oo 
Q .Q. No, of your own knowledge. A. No,I -- 
THE COURT: The jury will disregard what his wife said to him. 
THE WITNESS: No, I don’t know of my own knowledge. 
BY MR. SMITHSON: . 
Q. Did you see him take some? A. Oh, yes. 
33 Q. This third person, sir, who you could not identify, did he enter the living 
room which you have previously marked on Government’s Exhibit lor this bed- 
" room? A. No. 


a Q. Where was he, if you know, sir? A. Right there in the hall by the door. 
Q. And by the “‘hall’’? do you mean the hall of your apartment or the hall 
wi of the apartment building? A. The hall of my apartment. 
Q. All right, sir. Do you know a person by the name of George Shaw? A. 
i‘ Yes, I do. 
3 Q. Did you see him there on that date? A. Yes, I did. 
a Q. About what time, if you recall? A. It was a little after seven. I would 
> say about 7:10 or fifteen. ; 
Q. What, if anything, called your attention to Mr.Shaw? A. Oh, he -- 
= he knocked on the door and Brooker, he opened the door and put the pistol on 


him and made him come inside. 
Q. You saw that? A. Oh, yes, I saw it. 


34 Q. All right, sir. Now, when he was brought inside what, if anything, was 
done to Mr. Shaw that you saw? A. They searched him. 
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Q. You saw that? A. (The witness nodded affirmatively.) 

Q. Did you see them take anything from him? A. No, I didn’t see them 
take anything from him ? 

Q. What was this third man doing out in the hall at that time, if you can 
tell -- A. Well, he had a pistol, too. When someone would knock on the door 
all three of them would put their pistols out the door and he had a pistol. 

Q. Tell me, sir, was any force used on you? In other words, were you 

hit at any time? A. No,I wasn’t hit. 

| Q. Were you offered any violence at any time? A. No, when they started 

in with the pistol we had a little scuffle but after I saw the pistol all of it was 
over. 

.Q. All right. When you saw that pistol you stopped scuffling? A. Oh, yes. 

Q. Tell me, do you know a Mr. Miller? A. Yes,I do. 

Q. Do you know his full name? A. Albert Miller. 

Q. Is he emploved in that building? A. He has an apartment there. 

Q. And did you see him in your apartment on that day? A. Yes, I did. 

Q. Was that before or after Mr. Shaw was there? A. That was after. 

Q. About how much after Mr. Shaw? A. Probably five minutes, I’d say. 

Q. How did he get in that apartment, if you know? A. Brooker let him in. 

Q. You saw that? A. Yes. 

Q. Where was this third person at that time? A. Still standing in the hall. 

Q. All right. Where was McGill at that time? A. He was standing at the 


‘door, at the living room in the hall. 

Q. All right. what, if anything, was said or done to your knowledge with 
| regard to Mr. Miller? A. They -- 

THE COURT: Just let me interrupt you a minute. State who was present, | 
I mean of the defendants, at the time anything was said or done. That is your 


question, isn’t it? 
MR. SMITHSON: Yes, your Honor. 
36. THE COURT: I want to find out who of the defendants were present then 
and where they were at that time. Do you understand the question ? 
THE WITNESS: No, I don’t. 
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THE COURT: Repeat your question. 

MR. SMITHSON: All right. I think I can possibly straighten it out. It 
may have been a little complex. 

BY MR. SMITHSON: 

Q. I believe you have previously stated that Mr. Brooker let the person of 
Mr . Miller in the apartment. Is that right? A. That is right. 

Q. At that time was he armed? Did he have a pistol at that time? A. Yes, 
he did. 

Q. Did he point it at anyone? A. Yes, he pointed it at him. 

Q. At Mr. Miller? A. That is right. 

Q. Was there anyone with the defendant Brooker, that is of the three people 
who entered your apartment, those strangers, at the time that he let Mr. Miller in? 
A. Was anyone else besides those three, you mean? | 

Q. In other words, where were the three, sir, at the time that Miller entered ? 

A. Oh, the other one was in the hall, same spot, and the other -- 

THE COURT: Now, wait a minute. You say ‘‘the other one’’. We want you 
to indicate who you mean by ‘‘the other one’’. ; 

THE WITNESS: Well, McGill was at the bedroom -- I mean the living room 
door. 

BY MR. SMITHSON: 

Q. That is this door here? A. That is right. 

Q. Between that and the hall? A. Yes, sir. | 

Q. Now, you said, sir, that Brooker let Mr. Miller in, -- A. That is right. 

Q. -- with the gun. At the time that Mr. McGill, the defendant McGill was 


in this hallway, entrance to the living room, did he have a gun in his hand at 
that time when Mr. Miller came in? A. Yes, he did. 

Q. Could you see what the third man was doing at the time that Mr. Miller 
came in? A. No, I couldn’t because they had some words and someone hit at 


him or hit him. 
Q. Did you see that? A. Yes, I saw the hand come over just like that. 
THE COURT: Now, let me ask you something at this pom; Mr. Smithson. 
As I understand it, he has identified two defendants. 
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MR. SMITHSON: That is correct, your Honor. 

THE COURT: He has identified Mr. McGill and Mr. Brooker ? 

MR. SMITHSON: That is right. 

THE COURT: He is unable to identify the third defendant ? 

MR. SMITHSON: That is right. 

THE COURT: The third defendant is William Glover. 

MR. SMITHSON: That is right. 

THE COURT: All right. The Court rules that this testimony is admissible. 
It is up to the jury to believe or disbelieve it. The Court will instruct you at — 
the proper time on that as against the two defendants whom this witness identi- 
fied. It is conceded that the third defendant was not present; that is, that he 
did not identify the third defendant. 

MR. SMITHSON: I would ask your Honor to withhold that instruction 
because I think the matter -- 

THE COURT: Can you connect it up at the proper time ? 

MR. SMITHSON: Yes, your Honor. 


THE COURT: All right. I will withhold my ruling on that. For the time 
3 being, I will ask you to consider this testimony as to the two defendants. Iam 


withholding my ruling as to the third one. All right. 

BY MR. SMITHSON: 

Q. Now, sir, after the witness Miller, Albert Miller, entered there what, 
if anything, was said or done by these three individuals? A. No, not that I re- 
call. 

Q. Do you recall anything being said or done by any one of the three of 
them? A. No. | 

Q. How long did they stay in there, sir, after Mr. Miller entered? A. I 
would say about fifteen minutes. : 

; Q. And when they left, sir, did they leave together or separately? A. All 
three of them left together. 
| -Q. Did you spend the entire time in that living room? A. While they was 
there ? . 
Q. Yes. A. Yes, I did. 
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Q. Was your wife in there the entire time? A. Yes, she were. 
40 Q. Tell me, did anyone make any attempt to telephone anyone ? A. She 
did. 
'Q. You saw that? A. Oh, yes. . 
@. Where is the telephone? A. It is right there in the living room, to 
_ the left as you go in the door. | 
Q. That is to the left? A. Yes. 
Q. To the door of the living room? A. Yes, right there. 
Q. That would be then to the left side of this doorway then. Is that cor- 
rect? A. Yes. 
Q. Now, did she succeed in calling anyone, sir? A. No, sir. 
Q. Why not, if you know? A. Well, they ran in and taken the telephone away 
from her. , 
Q. Who did? A. McGill. .He was the first one in. 
Q. Did anyone enter with him? A. Yes, th .aore. 
41 Q. Now, you say McGill took the telephone away from your wife? A. Yes. 
Q. Was anything said by McGill or the other two at the time that he took 
that phone away, if you recall? A. Some of them said, ‘‘I think she called the 
police’’ or ‘‘tried to call the police’’, like that. 
Q. Do you know which one of the three said that? A. No, I don’t. 
Q. But it was said by one of those three who came in? A. Thatis right. _ 
Q. Was anything further said by any one of those three at this time regard- 
ing the use of that telephone? A. No. No. 
.Q. Was anything said to your wife with regard to that, if you recall? A. 
Not that I recall. 


BY MR. SMITHSON: 

Q. Directing your attention, sir, to the 7th of February, the date of this 
occasion, subsequent to that and before this trial did you have occasion to see 
the defendant John McGill? A. After the 7th? j 

Q. Yes. A. Yes,I did... 

42 Q. I will ask you, sir, if you had occasion on or about the 20th of February 








16 


1958 to identify anyone? A. Yes,I did. John McGill. 

Q. You identified John McGill at that time? A. Yes, sir. 

Q. Now, was there anyone with you at that time of the identification? A. 
Yes, it were. 

Q. And that was? A. My wife. 

Q. All right. Was there anyone else there at that time? A. No. 

Q. Would you describe how you saw him and where you saw him? A. I 
saw him at, I guess it would be headquarters. 

Q. All right. Was he alone or with others? A. He was alone. 

Q. And did you recognize him at that time? A. Yes, I did. 

Q. Is he -- was he the same man who entered your premises together 
with two others on the 7th of February and performed the acts you have related 
tous? A. Yes, he were. | 

-Q. Directing your attention to the defendant, Melvin J. Brooker, did you 

43 have occasion subsequent to the 7th of February to see him ? A. Yes,I 
- did. 

Q. Directing your attention to approximately the 24th of February did you have 
occasion to see him on that date? A. I did. 

Q. And where did that take place? A. In headquarters. 

Q. And was he -- was there anyone with you? A. Yes, it were. 

Q. And that was whom? A. My wife. 

Q. All right. Did you identify anyone there? A. Yes, I did. 

Q. Who? A. Brooker. 

Q. And was he the same man that was with the defendant McGill and one 
other on the 7th of February when these acts were performed ? A. He were. 

.Q. Now, answer me this, sir: Was he alone or with others? A. He was 
with others. 

Q. He was with others? A. Yes. 

Q. Do you recall how many? A.I think it was about six. A good number. 

Q. With regard to this masking, sir, you have identified this defendant 

- McGill as being without a mask, the one who came into your apartment first 
with the gun, and the second one, Brooker, had this runny stocking mask. Was 
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the third man masked, if you recall? A. I really don’t know. 

Q. You have no recollection of that? A. No, sir. 

* * * *£* *&* & KX * 

BY MR. SMITHSON: 

Q. Mr. Strother, on February the 7th at this hour of seven p.m. of 1958, 
were there any small children or child in your apartment? A. Yes, it were. 

Q. Was it your child? A. No, it wasn’t. 

45 Q. Do you and your wife have any children? A. We do not. 

Q. About what was the age of this child? A. About two years old. 

MR. SMITHSON: I think that is allI have at this time. 

THE COURT: All right. Mr. Dwyer. 

MR. COLSTON: Just a moment. How old was the child? oe 

THE COURT: You said about two years old ? 

THE WITNESS: That is right. 

CROSS EXAMINATION 

BY MR. DWYER: | 

Q. Now, Mr. Strother, what day of the week was the 7th? A. Friday, 
I think. 

-Q. You worked that day? A. No,I did not. 

Q. What time did you get home? A. Around seven o’clock, ten minutes to 
seven. 

Q. Where did you come from? A. I had been up to my aunt’s. 

Q. All right. When you got home I believe you said only your wife was 
there. Is that right? A. That is right. 

| Q. The small child wasn’t there then? A. Yes, she was there then. 
46 Q. Well, then your wife and a small child was there. Was there anybody 

else there? A. My wife's mother. 

Q. And who else? A. That is all. 

Q. Wasn’t there a boy about sixteen years old there? A. A boy? No, 
sir. 

Q. All right. When you came in did you go into the living room or what 
part of the house did you go into? A. When I first came inI went in the --I 
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went in the living room. 

Q. Was your wife in the living room? A. Yes, she were. She met me at 
the door. 

Q. Was the child in the living room? A.I really don’t know where the 
child was. 

Q. Was her mothing in the living room? A. She was in the kitchen. 

Q. All right. Now, when the knock came on the door where were you? A. 
I was in the kitchen. . | 

Q. And the kitchen is marked on this chart -- is that correct -- right 
down here? A. That is right. | 

Q. And where was your wife? A. Where was she? In the kitchen. 

Q. She was with you in the kitchen? A. Yes, sir. 

Q. Where was her mother at that time? A. I am not certain but I think 
she was sitting in the living room. 

Q. All right. Now, in order to answer the door -- the knock came at this 
door out here in the hall. Is that correct? A. That is right. 


Q. In order to answer that knock you had to walk to the living room? A. 
That is right. | 

Q. And did you so walk to the living room? A. Yes, sir. 

Q. Did you go with your wife or by yourself? A. By myself. 


Q. And I believe you testified on direct examination that you -- the first 
man there was McGill and he pointed a gun at you and there were two men be- 
_ hind him. Is that correct? A. Yes, sir. 
| Q. And that you were forced back into the living room? A. That is right. 
Q. Now, I believe you testified that only one had a gun at that time? A. 
Yes, sir. . 
Q. And then you later said they all had guns at that time. Isn’t that true ? 
A. That is right. 
. -Q. Now, which is it? Did they all have guns at that time or only one of 
them? A. Well, I only saw one of them have a gun at that time. 
| Q. What kind of a gun? A. It looked like an automatic pistol to me. 
Q. And you mean an automatic as differentiated from a revolver? A. I 
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think so. 

Q. Do you know what a revolver is? A. I think a revolver has a magazine 
that turns around. | 

Q. Acylinder. In other words, the gun that you saw did not have a cylinder ? 
A. That is right. 

Q. And was it light in color or dark? A. Dark. 

Q. Which hand did he hold it in? A. Right. 

.Q. Now, you say you walked right back into the living room. Is that cor- 
rect? A. Yes. | 

Q. There was you and two other men. Would that be your testimony? A. 


No, it wasn’t two other men. 
Q. Well, how many of you did walk back in the living room? A. Only one. 
Q. And you identified him as being McGill? A. That is right. 
Q. Is that correct? A. That is correct. 
Q. And when you got back in the living room was anybody there? A. My 


wife was in the living room. - 

Q. And what was she doing? A. Well, she had tried to telephone -- 

Q. Do you know who she was trying to telephone? A. The police. 

Q. Why? A. Because she know something was wrong. 

Q. In other words, it is your testimony, is it not, that you opened the door 
and you were forced right back into the living room and your wife knew some- 
thing was wrong? A. Yes. 

Q. And at that time tried to make a telephone call? A. Yes. 

Q. Is that correct? A. Yes, sir. 

Q. Now, is there any reason that you can think of that you know of why your 
wife knew anything was wrong? A. Because they had been there before. 

Q. Oh. Who had been there before? A. She said a man came there and 
asked for me and the boy over to the store said that he say two more people in 
the hall and one had a mask on. 

Q. And when was this? When did-she tell you this? A. That was about 
6:30 she said -- 7 

Q. When did she tell-- A. WhenI came home. 
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went in the living room. 

Q. Was your wife in the living room? A. Yes, she were. She met me at 
the door. 

Q. Was the child in the living room? A.I really don’t know where the 
child was. 

Q. Was her mothing in the living room? A. She was in the kitchen. 

Q. All right. Now, when the knock came on the door where were you? A. 
I was in the kitchen. | | | + 

Q. And the kitchen is marked on this chart -- is that correct -- right 
down here? A. That is right. | 

Q. And where was your wife? A. Where was she? In the kitchen. 

47 Q. She was with you in the kitchen? A. Yes, sir. : 

Q. Where was her mother at that time? A. I am not certain but I think 
she was sitting in the living room. 

Q. All right. Now, in order to answer the door -- the knock came at this 
door out here in the hall. Is that correct? A. That is right. 

Q. In order to answer that knock you had to walk to the living room? A. 
That is right. | 

Q. And did you so walk to the living room? A. Yes, sir. 

Q. Did you go with your wife or by yourself? A. By myself. 

Q. And I believe you testified on direct examination that you -- the first 
man there was McGill and he pointed a gun at you and there were two men be- 
hind him. Is that correct? A. Yes, sir. 

Q. And that you were forced back into the living room? A. That is right. 


Q. Now, I believe you testified that only one had a gun at that time? A. : 

48 Yes, sir. ’ 
Q. And then you later said they all had guns at that time. Isn’t that true ? 

A. That is right. 4 


| -Q. Now, which is it? Did they all have guns at that time or only one of 
them? A. Well, I only saw one of them have a gun at that time. 


.Q. What kind of a gun? A. It looked like an automatic pistol to me. 
Q. And you mean an automatic as differentiated from a revolver? A. I 
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think so. 
Q. Do you know what a revolver is? A. I think a revolver has a magazine 
na that turns around. | 
Q. Acylinder. In other words, the gun that you saw did not have a cylinder ? 
A. That is right. 
* Q. And was it light in color or dark? A. Dark. 
Q. Which hand did he hold it in? A. Right. 
.Q. Now, you say you walked right back into the living room. Is that cor- 
rect? A. Yes. 
«49 Q. There was you and two other men. Would that be your testimony? A. 
‘, No, it wasn’t two other men. 
Q. Well, how many of you did walk back in the living room? A. Only one. 
Q. And you identified him as being McGill? A. That is right. 
’ Q. Is that correct? A. That is correct. 
Q. And when you got back in the living room was anybody there? A. My 
wife was in the living room. 7 
Q. And what was she doing? A. Well, she had tried to telephone -- 
Q. Do you know who she was trying to telephone? A. The police. 
Q. Why? A. Because she know something was wrong. 
Q. In other words, it is your testimony, is it not, that you opened the door 
and you were forced right back into the living room and your wife knew some- 
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thing was wrong? A. Yes. 
50 Q. And at that time tried to make a telephone call? A. Yes. 
Q. Is that correct? A. Yes, sir. 


. Q. Now, is there any reason that you can think of that you know of why your 
y wife knew anything was wrong? A. Because they had been there before. 

Q. Oh. Who had been there before? A. She said a man came there and 
‘a asked for me and the boy over to the store said that he say two more people in 


the hall and one had a mask on. 

Q. And when was this? When didvshe tell you this? A. That was about 
6:30 she said -- 

Q. When did she tell -- A. WhenI came home. 
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BY MR. DWYER: 

Q. Did she tell you who the people were? A. No, she didn’t. 

Q. Did she describe the people to you? A. I can’t say that she did. 

@. Did you ask her who they were? A. She said she had never seen them 
before or never seen him before. 

Q. Did you or did you not ask her? A.I can’t recall that. 

Q. And this was supposed to have taken place approximately a half hour 


before you gothome? A. Yes, sir. 

Q.Is that correct ? Now, did you make any effort at that time to call the 
' police? A. No. She called down to the desk and asked them in the hotel about 
some men in the lobby. They went up and looked and someone said three men 
went out. And so that was all of it. | 

Q. Now, there is a desk in that hotel, is there not? A. That is right. 


Q. And that desk was manned at that time? A. That is correct. 

Q. And who was on it? A. (There was no audible response.) 

Q. Do you know the name of the person? A. Eddie Grey, I think. 

Q. Eddie Grey. And he was supposed to have told your wife that the 


_ three men went out. Is that true? A. I don’t know whether he did or not. 


Q. The man she talked to at the desk told her that then. Is that correct ? 
A. I really don't know that either. 

Q. All right. So that immediately upon hearing this knock at the door your 
wife called the police. Is that your testimony? A. No. No. Not that. She 
heard a scuffling at the door.. Then she ran for the telephone. 

Q. All right. Did you scuffle at the door? A. Yes, we scuffled at the 


_ door. : 
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Q. How did you scuffle? A. Well, I was trying to push them back. 

Q. In other words, is this your testimony: That there was a knock on the door; 
you opened the door; McGill appeared there with a gun and you tried to push him 

back. A. Well, I didn’t see the gun at that time until I -- 

Q. All right. When did you see the gun, sir? A. WhenI pushed on him and 





21 


looked he had the gun -- I guess he had it in his pocket. I don’t know where the 
gun came from. When I looked it was pointed right at me. I just let him on in. 
. Q. All right, sir. Immediately upon your opening the door what did you 
~ see? A.I saw McGill standing there. 
Q. And anything else ? A. He wanted to push on in and I wanted to push 
* him back. . 
v Q. What did he do? What did you see him do? A. Pull a pistol on me. 
. Q. And was it at that time that you started to scuffle with him? A. We 
started to scuffle before I saw the pistol. . 
Q. Well, sir, all I want to find out is exactly what you saw and what hap- 
} pened. 
MR. SMITHSON; I believe the witness has three times answered it, your 
Honor. , 
THE COURT: Yes, I think he has answered. You may proceed. 
54 BY MR. DWYER: 
Q. When you first saw McGill where were his hands? A. WhenI first 
saw him? I really don’t know. 
Q. What did he do physically now with his hands? A. Well, he pushed me 
back with them. 
Q. Did he put both hands on you? A. I really don’t know. ; 
Q. What did the other men do? A. They didn’t do anything at that time. 
7 Q. All right. McGill pushed you back with his hands. Did he push you 
inside your apartment? A. Yes, he did. | | 
Q. And then what did you do with your hands, if anything? A. I didnt 
> do anything. 
Q. How did you scuffle with him? A. WhenI opened the door he wanted 
to push on in and I was trying to push him back. 
| Q. Now, you gestured with your hands to push him back; is that what you 
| did? A. I imagine I did. I can’t recall. | 
Q. In other words, you were pushing him and he was pushing you -- both of 
you with your hands. Right? A. We was pushing. 
55 Q. And then all of a sudden you saw a gun materialize in his hand. Is that 





22 


your testimony? A. That is right. 
Q. And approximately how long did this scuffle take place? A. It didn’t 


| take place very long. 


Q. Were there any words exchanged? A. Not that I can recall. 
.Q. Did the other men come in to help McGill? A. No. 
Q. Did McGill say ‘‘stop fighting’’ or anything like that or ‘I have got a 


. gun’?? A. No. 


56 
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Q. He made no statement at all? A. No. 

Q. Did he tell you to come into the living room? A. Yes. He says, ‘‘Go 
on in here and sit down’’. | 

Q. And this was after he had produced the gun? A. After he produced? 
He had the gun in his hand. | 

Q. That was after he had the gun in his hand. Is that correct? A. Yes. 


Well, he had the gun. He kept the gun in his hand. 


Q. And then you walked ahead of him into the living room. Is that your 


testimony? A. Yes. 


Q. All right. When you got into the living room you say your wife was 


trying to make a telephone call? A. She was trying to make a telephone call be- 
fore I got into the living room. 


Q. How do you know that? A. Because I heard her on the telephone and 


they did, too, and he run around ahead of me and grabbed the telephone. 


Q. When you say ‘‘he’’, meaning who? A. McGill. 

.Q. McGill ran ahead of you. Was there anybody in back of you? A. Yes, 
two more in back of me. 

Q. Did they follow you on into the living room? A. No, not at that time. 

Q. Now, you say McGill ran around in front of you and grabbed the tele- 
hone. Were you in the living room when he did that? A. I was standing right at 
the door. 

Q. And did he hit your wife or anything? A. No. 

_Q. And was your wife standing up or sitting down? A. She was standing 


up. 
Q. And after he grabbed the telephone what did she do? A. Sat down in 





the chair. 

.Q. Now, prior to -- strike that. How many times in your life, Mr. Strother, 
have you seen the defendant McGill? A. I haven’t seen him -- I had never seen 
him before, asI can recall. 

Q. How many times altogether in your life, Mr. Strother, have you seen 
the defendant McGill? 

MR. SMITHSON: The witness has answered he never had before, your 
Honor. 

THE COURT: Yes. 

MR. DWYER: I asked him how many times in his life. 

THE COURT: Well, can you answer that question? How many times before 


today have you seen McGill? 
THE WITNESS: How many times before the 7th or afterwards ? 
BY MR. DWYER: 
Q. Altogether from the day you were born until today, how many times 


have you seen McGill? A.I can -- twice, I think. Three times. 

Q. And those three times would be what times, sir? A.I saw him on the 
7th, and I saw him on the 20th, and I saw him another time at the Commissioner’s. 

58 Q. At the Commissioner’s. All right. Now, when McGill grabbed the 

phone from your wife and she sat down did the other people come into the room 
with you? A. No, they was in the hall. Brooker came in and he went through 
the living room into the kitchen. 

.Q. All right. And the other man stayed in the hall? A. That is right. 

Q. Did he stay in the hall the whole period of time? A. Yes, he did. 

.Q. Do you recall telling the United States Commissioner under oath that 
all three men came into the room with you? A. Not in the living room. The 
hall. I may have said they came in the hall. All three didn’t. 

Q. Do you recall testifying before the United States Commissioner on 
February 27th of this year at 11:52 a.m., stating as follows: 

Mr. Smithson, do you have a copy ? 

MR. SMITHSON: No. 

THE COURT: Let me ask you a question. What was the question propounded 
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to the witness first ? 

MR. DWYER: That is what I am going to read to him. 

THE COURT: Read the question first and his answer. You contend that 
this is in the nature of an impeaching statement ? 

59 MR. DWYER: Yes, your Honor. 

THE COURT: All right. 

BY MR. DWYER: 

Q. By Mr. Stark: 

Now, all three men entered the room; is that correct ? 

Mr. Strother: That is right. 

Do you recall giving that answer to Mr. Stark, the United States Attorney 
at that time? A. In the hall, but -- 

Q. Just answer the question. 

MR. SMITHSON: Let the witness answer. 

THE COURT: Let me see: He asked you a question and said, ‘‘Do you 
recall making that statement’’ or words to that effect. Did you make that 
statement ? 

THE WITNESS: I don’t recall. 

THE COURT: All right. 

MR. DWYER: What was the answer, your Honor ? 

THE COURT: He said he didn’t recall. 

BY MR. DWYER: 

-Q. Do you deny making that statement ? 

MR. SMITHSON: Objection, your Honor. The witness has said that he has 
no recollection. It is improper. | 

THE COURT: Yes. I will sustain that. He said he didn’t recall making 

60 ‘the statement. 

MR. DWYER: Well, for the purposes of impeachment, your Honor, I think < 
that I am allowed -- because I have the official transcript here before me, and I 
think that I am allowed to go into detail, asking him whether or not he will deny 
it at this time. | 

‘THE COURT: I will let you ask him if he denies he made the statement. 


se © we | mh 
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BY MR. DWYER: 

Q. Did you understand my question? A. No, I did not. 

Q. Do you deny making that statement to the United States Commissioner 
at this hearing? A. Well, I don’t remember it. 

Q. Well, sir, would you deny it. A. (There was no audible response.) 

Q. In other words, would you deny that you told the United States Com- 
missioner that all three men entered the living room? 

MR. SMITHSON: Your Honor, he has gone over it and it is argumentative, 
I do believe. 

THE COURT: Yes. Mr. Smithson, do you have an objection ? 

MR. SMITHSON: I do have. 

THE COURT: I will hear you on your objection and I will rule on it. 

MR. SMITHSON: The objection, your Honor, is to the question of alleged 
impeachment. He asked him did he make the statement and the witness says 
he has no recollection. He now proposes to ask the witness, ‘‘Do you deny 
making it’’, The question of denial has nothing to do with it. It is a question 
of whether or not he made such a statement. Therefore, the denial or to deny 
it carries no legal effect. The purpose is did the witness make the statement. 
He said, ‘‘I have no recollection of making such a statement’’. Now, counsel — 
says he has some transcript which purports to show that he made such a state- 
ment. 

THE COURT: Well, if he made such a statement counsel can argue to the 
jury -- 

MR. SMITHSON: That is true. 

THE COURT: -- what the transcript shows. I think the witness stated 
that he has no recollection of making such a statement. Now, when it comes 
to the question of the credibility of the witness that is a matter within the 
province of the jury. The jury can either believe or disbelieve him. 

MR. DWYER: Yes, if your Honor please, but in order to argue this to the 
jury I must of necessity place in evidence some basis for it. In order to attack 
credibility, as I understand the law, I must give the witness the opportunity to 

either affirm or deny the statement which is what I am trying to do now. 
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As I understand it, that is a prerequisite to my calling the court reporter 
to state that this is what he actually took down. 

THE COURT: Suppose the witness states, and I think he stated it, that he has 
no recollection of making the statement. Now, if he said that, then if he denied 
that he made the statement where would you be then? . . 

MR. DWYER: Well, if he denies that he made the statement, your Honor, and 
the official court reporter comes down here and testifies that he did so make that 
statement, then obviously that is a matter that the jury should seriously consider. 

THE COURT: Do you deny making the statement, Mr. Witness, just read 
to you by the counsel for McGill? 

THE WITNESS: Well, if I made the statement I didn’t understand it that way 
because all three of them were not in the living room and I know that. I didn’t 
understand it that way. 

THE COURT: Ali right. I think you have laid the foundation. 

MR. DWYER: I think so, your Honor. 

BY MR. DWYER: 

Q. I believe you testified on direct examination, Mr. Strother, when you 

first started, and you pointed to the right-hand side of your face and you - 
said that you recognized the defendant McGill because he had a funny eye and a 
scar, and you put up your hand to the righthand side of your face. Is that correct, 
sir? A. That is right. 

Q. That is why you identified the defendant McGill. Is that correct? A. 
Yes. Well, that helped to identify him. 

Q. In other words, it was the combination of the eye and the scar on the 
right cheek. Is that correct, sir? 

MR. SMITHSON: I thought the witness said that helped, your Honor, 
rather than the sole -- 

THE COURT: Just a minute. Do you have an objection? 
MR. SMITHSON: Yes. The exclusionary basis of his question that that was 


the only two ways in view of the answer of the witness that that helped. 
MR. DWYER: I will withdraw my question, your Honor. 
THE COURT: All right. 
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’ BY MR. DWYER: 
Q. How did you identify the defendant McGill? A. By his eyes. 
» Q. Only by his eye? A. Mostly, yes. 


64 Q. And did the scar have anything to do with it, with the identification, 
that is? A. Well, not -- not too much at that time, I should say. 
Q. You did have an opportunity, did you not, to observe the man’s face 
ad that held the gun on you? A. Well, he was close to me all right. 
Q. And that was for some period of time, was it not? A. Oh, yes. 
Q. And if he did have a scar, a pronounced scar on his face you would 
have seen it, would you not, sir? A. Not necessarily. 
Q. All right. Now, did you report a description to the police of the man 
who held this gun on you? A. (There was no audible response.) 
Q. In other words, did you tell them what the guy looked like? A. Yes, I 
told them what he looked like. 
Q. And did you tell them that the man who held the gun on you had a scar? 
A. I can recall that I told them about his eye, I know. 
* * *€ * * * *K 
65 BY MR. DWYER: 
Q. What did you tell the police? A. I told them that he had a funny eye, I 
know; his right eye. It was something wrong with his right eye. 
Q. Is that all? A. And how he was wearing his hat and things like that. 
¥ 66 Q. Now, something wrong with his right eye, wearing a hat, and what else, 
if anything? A. That is allI can recall. 
Q. And would you deny that you told them that he had a scar on his right 
cheek? A. Well, I don’t remember. | 
Q. You don’t remember. Now, I believe you also testified on direct ex- 
amination, Mr. Strother, that -- or maybe you didn’t. Did you discuss this matter 
with the police between the 7th of February and the 20th of February? A. DidI 
. discuss it? Oh, yes, I know I did. 
Q. Iam sorry, sir. What did you say? A. Yes, I did. 
Q. You did. On how many occasions did you discuss it? A. I really don’t 
know. 
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Q. And who did you talk to? A. Sergeant Dixon and Detective Eldridge. 

Q. And where did you talk to them? A. When? 

Q. Where. A. (There was no audible response.) 

Q. This is between the 7th and the 20th but not including the 20th. A. I 

talked to them at headquarters. Then they was by my house. 

-Q. Well now, let me understand you: Prior to the 20th, that is before the 
20th, you talked to Dixon and Eldridge several times. Right? A.I am sure I 
did. 

.Q. And some of these times were at headquarters and some were at your 


house. Is that correct? A. Yes, sir. 


Q. Well, sir, now, -- would your Honor indulge me one moment ? 
| Now, isn’t it a fact, sir, that you told the United States Commissioner on the 
date before mentioned, the date of the hearing in this case of McGill, that you 
never went to Police Headquarters between February 7th and February 20th? 
THE COURT: Suppose you read the question propounded to the witness 
_ and the witness’ answer. \ 

MR. DWYER: Very well, your Honor. 

BY MR. DWYER: 

Q. Isn’t it a fact, Mr. Strother, that this question was asked you by Mr. 

_ Williams before the United States Commissioner: 

Then I ask you, Mr. Strother, on how many occasions were you present at 
Police Headquarters between February 7th and February 20th? And your 
answer: I wasn’t there at all. 

I beg your pardon. 

Answer: I wasn’t there at all between the 7th and the 20th. 

Question: Yes ? 

Answer: I wasn’t there. 

Do you recall giving those statements to the United States Commissioner? 
A. No, I do not. 

Q. Do you deny that you gave those statements? A. No,I do not deny it. 
-Q. Then, sir, as of today, which would be correct? Were you at Police 
| Headquarters discussing this matter with the police or were you not between 
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February 7th and February 20th? A. I was there but I don’t know whether it 
was between the 7th or the 20th but I know I was there. 

Q. You were there on the 20th? A. Yes, I know I was there on the 20th. 

-Q. But between the 7th and the 20th? A. No, I,I -- 

Q. What is your testimony? A. I don’t know. 

Q. You don’t know? Ali right. Now, these discussions you had with 
Sergeant Eldridge and Sergeant Dixon, were any names mentioned to you about 
people who may have robbed you? A. No. 

* * *£ * * KF KF * 

BY MR. DWYER: 

Q. Can you give us an idea, Mr. Strother, how many conferences you did 
have with the police between the 7th and the 20th? A. Really, I don’t know. 

.Q. Well, would you say it was more than three or less than three? A.I 
really don’t know. 

.Q. You couldn’t even give me an approximate number? A. No. 

.Q. Now, I believe you are not sure of whether they were at Police Head- 
quarters or at your home. Is that also true? A. That is right, between the 
7th and the 20th. 

Q. You don’t know? A.I don’t. know. 

* * *€* *©* &* K€ KX 

Q. Did they mention any other names to you? A. Not that I can recall. 

Q. Did they mention any names at all to you between the 7th and the 20th? 
A. Not that I can recall. 

Q. Iamsorry. A. Not that I can recall. 

.Q. Did they show you any pictures? A.I saw some pictures, yes. 


Q. Where did you see the pictures? A. I saw some pictures at head- 


quarters. 

Q. When? A.I don’ know whether that was after the 20th or not. I don’t 
know but I saw some down there. 

-Q. Now, on the 20th you were called to come down to police headquarters. 
Is that correct, sir? A. Yes. 

Q. And you went? A. That is right. 
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Q. Did you go alone or with somebody else? A. My wife. 
Q. You and your wife went together? A. (The witness nodded affirm- 
atively.) ) | . 
Q. And you went to the robbery squad office? A. That is right. 
Q. Who called you, incidentally? A. Sergeant Dixon, I think. 
Q. And he told you to come down? A. Yes. 
.Q. What else did he tell you? A. Well, that was all. 
| Q. Did he tell you that he had the people who robbed you? A. No. I 
think he said to come down here, he had somebody he wanted me to look at 
or something like that, I imagine. I really don’t know the conversation. 
Q. Well, after the conversation, sir, and before you left what did you 
_ understand the purpose of your visit to Police Headquarters was going to be ? 
Why did you think you were going there? A. Why did I think I was going there ? 
Q. Yes. A. I didn’t know. Probably to identify somebody. 
Q. In other words, you were going down to the robbery squad and you had 
no idea: what for ? | 
MR. SMITHSON: Just a minute. 
THE COURT: Just a minute. He said probably to identify somebody, didn’t 
he? 
THE WITNESS: That is right. 
THE COURT: I am not sure. 
MR. DWYER: Probably. 
THE COURT: Whenever the Court asks a question it is simply for the purpose 
of clarifying the record. I don’t propose to tell you what the witness said. That is 
a matter entirely within your own province. You are to decide what the facts and 


the evidence are in this case. Go ahead. 
BY MR. DWYER: 
Q. In other words, probably to identify somebody? A. Yes. I didn’t know. 
_Q. You didn’t know? A. No. 
Q. Nothing was said in a conversation with Sergeant Dixon to let you know ? 


A. I can’t recall. 
Q. So you went out to the robbery squad. When you walked in there did you 
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walk in with your wife? A.I think so. 

Q. What happened then? A. We were -- we walked in. I know he carried 

me in the back and says, ‘I want you to look at this man’’, 

Q. And ‘‘that man’? was McGill? A. That is right. 

Q. Is that correct? A. That is right. 

.Q. And where was McGill? A. He was standing in the back. 

Q. Standing there? A. (The witness nodded affirmatively.) 

Q. Not sitting; just standing? A. Well, he may have been. I know he was 
up, up at one time. 

Q. Was he by himself or was somebody else with him? A. He was by 
hisself. 

Q. And this was in the robbery squad office? A. Yes. 

Q. And was it a small room or big one? A. Rather large, I think. 

Q. All right. Then is it your testimony that Sergeant Dixon took you by 
yourself back to a large room where McGill was either standing or sitting and 
said, ‘‘Can you identify him’’. Is that your testimony? A. That is right.: 

Q. Was your wife with you at this time? A. Back in the room,you mean? 

Q. That’s right. A.I think so. I am positive she was. 

Q. All right. What was McGill wearing? A. d know he had these soldier 
shoes on, these high boots, I know that, and what other clothes I really don’t 
know. 

Q. Did he have ona hat? A. I think he had a cap. 

.Q. Acapon? A. Yes, I think it were. 

Q. And when Sergeant Dixon asked you if you could identify him you under- 
stood that. to be identification as one of the robbers of your apartment. Is that 
correct? A. Yes. 

Q. And did you say in front of McGill that he is the man? A. Yes. 

Q. And what did your wife say? A. She said he was the man. 

Q. All right. Then Sergeant Dixon got a hat or two hats? A. Yes. 

Q. And he asked him to try the hats on? A. Thatis right. 

Q. When was this? After you said he was the man or before? A. I really 

don’t know because he had a hat on -- I mean a cap at that time when I 
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‘identified him, but when he was at the house he had a hat on and so they put 
the hat on him to make positive identification, I imagine. 

Q. All right. Now, when you walked back there and you were shown the 
defendant with a cap on, you and your wife said ‘‘he is the man’’. Is that right ? 
A. Yes, we looked at him -- 

Q. Wasn’t any question about it. You didn’t say ‘‘it may be’’ or you are 
not sure. You said, ‘‘That is the man’’. Is that your testimony? A. That is 

- right. 

.Q. Then, sir, why was positive identification required ? 

MR. SMITHSON: Argumentative and how would he know what was in the 
officer’s mind ? 

THE COURT: Well, Mr. Dwyer, I think you can ask the witness what he 
did, how he identified the defendant or defendants or whatever he did on that 
occasion. Now, the question, I think, of asking him why was positive identifica- 


_tion required, I think that is argumentative. 


MR. DWYER: I will rephrase it, your Honor. 

THE COURT: All right. I am going to sustain the objection. 

BY MR. DWYER: 

Q. What facts took place back at that identification? What happened that 

‘would have compelled Sergeant Dixon to have gotten two hats -- now, wait until 
I finish the question -- to have gotten two hats for positive identification ? 

MR. SMITHSON: Objection to the form of the question, your Honor, to what . 
he was going after. Sergeant Dixon is the one to be asked that. This witness can’t 
begin to dream or read what was in his mind. 

THE COURT: No, I think he can ask him if he knows why Sergeant Dixon 
got the two hats or anything like that. 

MR. SMITHSON: In that form I have no objection. 

THE COURT: I mean, if you want to ask him that. 

MR. DWYER: That is what I am asking him. I will put it in those words. 

THE COURT: We don’t want to make this argumentative. The jury has to 
determine the guilt or innocence. 

MR. DWYER: Certainly, your Honor, and I want to comply with your Honor’s 


request.. 
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THE COURT: I am not saying things that you may argue or may not argue 
to the jury, but I think it would be better if you would ask the question in that 
manner. 

MR. DWYER: I will be glad to. 

84 BY MR. DWYER: 

Q. Why did Sergeant Dixon get the two hats? A. Because he had a cap 
on at that time and when he was at the house he was wearing a hat. I imagine 
that was the reason. 

Q. Did you ask Sergeant Dixon to get the two hats? A.I can’t recall that 
but I know I told him that he was wearing a hat when he was at the house. 

Q. Or did your wife ask Sergeant Dixon -- A. I really don’t know. . 

Q. Do you deny, sir, that there was any testimony -- there was any state- 
ment by either you or your wife that you couldn’t identify him without a hat ? 

A. No. . 
.Q. There was no such statement made. Is that correct? A. Not thatI 
can recall. It was not. Not that I can recall. 

.Q. Up until this time, the time that this officer pointed the defendant 
McGill out to you, you had only seen McGill, according to your testimony, one 
time before. That is in your apartment onFebruary 7th. Is that correct? 

A. The first time I saw him was February the 7th. 

.Q. And the first time you heard his name was the day you had him identi- 

fied to you on February 20th? A. That is right. ) 
85 Q. Is that correct? A. That is right. 

Q. Now, sir, isn’t it a fact that a young boy was brought down to Police 
Headquarters -- A. A young boy? 

Q. -- to identify the defendant McGill? 

THE COURT: When? 

MR. DWYER: The same day. 

THE COURT: The same time he was present with his wife ? 

MR. DWYER: Yes, your Honor. 

THE WITNESS: No. There was no boy there. 


e 





BY MR. DWYER: . 

Q. All right. Now, Mr. Strother, do you recall -- here again, your 
Honor, I have got the same situation. I believe I should ask the defendant or the 
witness, first of all, if he recalls making such a statement before I proceed to 
read it to him. 

THE COURT: Well, I think you ought to lay a foundation. Ask him if he af 
remembers the question and the answer. 

MR. DWYER: Very well, your Honor. 

BY MR. DWYER: 
Q. Now, you have testified that you had several conversations with Offi- 
cers Eldridge and Dixon prior to the 20th, have you not? A. I may have. 

-Q. Now, isn’t it a fact that you told the United States Commissioner in this 
case on the same date that prior to the time you went to Police Headquarters 
you hadn’t talked to any of the police officers, Dixon and Eldridge ? 

THE COURT: Excuse me. Suppose you propound the question that led up 
to that answer. 

MR. DWYER: Very well. 

BY MR. DWYER: 

Q. Isn’t this a fact, sir: That on February 27th, 1958, before the United 
States Commissioner, this question was asked you and this answer was given by 


you: 


Question: Now, prior to the time that you went down to Police Headquarters 
had you had any conferences with the officers in the case ? | 


Answer: No. 
Question: That is Officer Dixon or Officer Eldridge, had you had any con- 


ferences with them? . 
| Answer: No, I don’t think so. I don’t remember any. 
Remember making that statement before the Commissioner? A. I don’t 
| remember. 
Q. Do you deny making that statement? A. I don’t remember it. 
.Q. Now, sir, when you and your wife were in the living room you say one 
of the defendants ran to the bedroom and started searching the drawers. Am 
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I right? A. Yes, he went in there and searched the drawers. 

Q. And he got $1,200 of your wife’s money out of there. Is that right ? 
A. That is right. | | 

MR. SMITHSON: The witness didn’t identify the amount, your Honor, be- 
cause he said he couldn’t answer of his own knowledge. 

THE COURT: That is right. I think there was.some mention made of 
that, that he couldn’t answer of his own knowledge. 

MR. DWYER: May I inquire -- 

THE COURT: If you proceed you might open a door to what his wife 
told him. 

_MR. DWYER: I will be glad to, your Honor. 

THE COURT: All right. 

BY MR. DWYER: 

Q..How much money of your wife's did he get? A. Well, the way I under- 
stand it was $800 of her own and $400 of her sister’s. 

Q. $800 of her money. Is that correct? A. (The witness nodded affirma- 
tively.) . 

MR. DWYER: May counsel approach the Bench, your Honor? | 

THE COURT: You may. 

(At the Bench:) 

MR. DWYER: Your Honor, I have a problem and I asked to approach the 
Bench out of an abundance of caution. I don’t want to ask the question and have 
it bounce back and have counsel object to it and say I shouldn’t have asked it. 
These people are out on bond now. 

MR. SMITHSON: They are what? 

MR. DWYER: Out on bond. 

THE COURT: Which people ? 

MR. DWYER: The witnesses. The Government’s witnesses. For a numbers 
violation and I want to ask him whether anything. has been worked out.on this 
other case as his testimony in this. He was picked up in a raid approximately 
two weeks ago and the case is still pending. Now, I realize full well it is nota 
conviction and I cannot ask him about it for the purpose of impeaching -- 
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89 MR. SMITHSON: I wish you would keep your voice down. 

MR. DWYER: I am sorry. And that is not my purpose. It is because of 
these.conflicts in his testimony as given before the Commissioner and here and 
my own personal knowledge that he is out on bond. And I feel that that is suspect 
and I should be allowed to ask him that. | 

THE COURT: Now, have you finished ? 

MR. DWYER: Yes, sir. 

THE COURT: Do you want to make a statement ? 

MR. SMITHSON: I would certainly object, your Honor; because if counsel 
proposes to ask a question limited to this fact, ‘shave you been promised any- 
thing by virtue of your testimony here by any potice officer’’, that would be ap- 
propriate, but where any such basis of the question that he has asked by virtue 
of the fact, ‘have you been charged in any other case or have you been promised 
something for your testimony in this case” - I think it would be highly improper. © 

THE COURT: Yes. Here is what happened, Mr. Dwyer. The mere question- 
ing of this witness along the lines that you have indicated, bringing out the fact 
that he had been arrested for alleged violations of numbers, brings before the 

90 jury the fact that maybe he had been promised some leniency in connection 
with that case to testify in this case. 

Now, if you ask him, ‘‘Have you been promised by the police any leniency’’ 
or ‘*Have they made any inducement to you”’ or ‘‘offered you anything’’ or some- 
thing of that nature, that might be permissible, but I don’t think I can let you open 
the door up by saying, ‘Isn’t it a fact that you are on bond now for violating the 
numbers laws’’ without showing a conviction. 

MR. DWYER: Well, that is why I came to the Bench to explore this question. 
If I do it as Mr. Smithson and your Honor suggest then I am bound by his answer. 
I think the factual situation, where he is out on bond -- 

THE COURT: Not so loud. | 

MR. DWYER: -- for a numbers situation, I think the factual situation is one 
where I do not have to be bound by -- asa witness, not as a defendant -- I don’t — 
have to be bound by his answer. I think the jury could reasonably infer that some- 
thing was promised him for testifying here and I think I should have a right to bring 





91 


93 


94 


95 


96 


37 


out facts from which the jury might infer that if they so desire. 

MR. SMITHSON: Would you hear me, your Honor ? 

THE COURT: Do you want to make a statement? And then I will rule on 
the matter. 

MR. SMITHSON: All right, your Honor. Now, what he is saying is inferred 
wouid be conjectural for this reason, because this man is here; he is not convic- 
ted. If this man so testifies that he has not been promised anything that is the 
very point that Mr. Dwyer wants and then he can rebut it with credible evidence 
provided your Honor feels that it is not a collateral issue to the crimes charged 
in this indictment. 

THE COURT: Well, I am going to sustain the Government’s objection. You 
may ask the question in the form that I indicated but I am not going to permit you 
to bring that out. I have ruled on it. | 


* * * * * © * 


September 5, 1958 
* % K * *x* * * * 
THE COURT: Counsel approach the Bench, please. 
(At the Bench:) | 
THE COURT: You recall, Mr. Smithson, I made some suggestion or some 
remarks to the jury that they are only to consider the testimony of this witness, 
Mr. Strother, in connection with whatever either one or both of the defendants, 
whom he identified, said at the time he was allegedly held up? I think I should 
tell the jury, and I know you may offer evidence later but out of an abundance of 
caution, I should tell them at this time, which I am going to do, that any state- 
ments made by either or both of the defendants whom he identified can only be 
considered as evidence against either one or both of those defendants. It cannot 
be considered as evidence against the third defendant. What is his name? 
MR. SMITHSON: That is Glover. | 
* Re K€ KK KOK Oe 
THE COURT: ---Who represents Glover ? 
MR. COLSTON: I do, your Honor. 
THE COURT: Well, I will tell them. 
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MR. SMITHSON: All right. * 
; * * *° * *€ *& * * 
(End of Bench conference.) 
THE COURT: Now, ladies and gentlemen of the jury: At the conclusion 
of this case and after all of the evidence has been introduced and the arguments a 
have been made by counsel for both sides the Court will instruct you as to the 
law that is applicable to this case. 
It is the duty of the jury to find the facts in the case. In other words, you 
are the sole judges of the facts in this case and the credibility of the witnesses. 
. On the other hand, you must accept from the Court the law that applies to the 
facts in this case. Now, you will recall that while Mr. Strother was on the stand, 
_ and he is still on the stand, I think the evidence showed he identified two of these a! 
defendants. It is not my recollection of what he said. You must judge for your- 
selves what the testimony is. The Court charges you that any statement made 
by either defendant, whom he is alleged to have identified or whom he identified, 
if you find that he identified any defendants, is only admissible against either or 
both of those defendants who were present at that time, if you find that they were 
present. 
In other words, up to this point there is no testimony in this case, and I don’t 
know what the Government is going to offer as the case proceeds, but at this point 
there is no testimony from the witness, Mr. Strother, that he identified the 
defendant known as Milton R. Glover. Correct? 
"MR. SMITHSON: That is correct, your Honor. ki 
THE COURT: Will you stand, Mr. Glover? That is this defendant here so you 
will be able to follow it. So that at this point, at least, you are not to consider any 
statement, if you find any statement was made or any identifivation was made of any 
other defendants, you are not to consider that statement or those statements, if 
you find they were made, as any evidence against this man ‘because of the fact that | 
he ‘has not been identified up to this point as having been present when the complain- 
ing witness alleges that he was robbed or whatever he said regarding the testimony. 
| Is that clear now? You can only, consider it against one or both of the other 


defendants. All right. 


fi 


*+ * *£ *£ * & *& * 
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FRANK H. STROTHER 
the witness on the stand at the time of adjournment on Thursday, September 4, 
1958, resumed the witness stand and testified further as follows: | 
99 THE COURT: You may proceed. 
CROSS-EXAMINATION (resumed) 

BY MR. DWYER: 

Q. Mr. Strother, when you testified in this case before the United States 
Commissioner you didn’t say anything about a tussle at the door, did you? 

THE COURT: Now, just a minute. If you want to lay the foundation, Mr. 

. Dwyer, as I said yesterday, to impeach this witness you may do so but by first 
asking the witness what the question was or that was propounded to him or, that 
is, put the question to him that was propounded and then show what his answer 
was. | | 

MR. DWYER: Well, -- 

THE COURT: Just a minute. The fact that he didn’t testify to a certain . 
thing doesn’t indicate that he is not telling the truth. I am not indicating whether 
he is telling the truth or not. . 

That is a question for the jury. If you have anything there in the nature of 
impeaching statements made to the Commissioner you may lay the proper 
foundation by showing the witness or telling the witness what the question was that 
was propounded to him, either by the Commissioner or counsel and what his answer 
was. 

MR. DWYER: Well, if your Honor please, in this particular situation it is not 
one question and answer. It is a substance of testimony. So I would have.to go 

100 over all the testimony given before the Commissioner, which I am perfectly 
willing to do. < 

THE COURT: What was your question to the witness ? 

BY MR. DWYER: 

Q. At the time you testified before the United States Commissioner you 
didn’t say anything about a tussle at the door ? 

THE COURT: Was he asked that question? 

MR. DWYER: He was asked the question ‘‘what happened’’. 


101 Q. Well, sir, then would the statement be true that when you opened the 
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THE COURT: All right. And what was his answer ? 

MR. DWYER: ‘Yes. A knock came on the door, so I just opened the 
door. A fellow shoved a gun in my face and pushed me back in the room” 
‘“‘A man shoved a gun in your face and pushed you back in the room?’* Answer 
‘Yes’’, 

THE COURT: All right. Proceed. 

BY MR. DWYER: 

Q. Now , wasn’t that your testimony before the Commissioner? A. It 
could have been. | 

Q. You didn’t say anything about a tussle, did you? A.I don’t remember 
_ whether I did or not but it were a tussle. 


door a fellow shoved a gun in your face and pushed you back in the room or 
_ would your statement yesterday be true, that when you opened the door a man 
appeared there and you all engaged in some tussle first? A. That is right. He 
pushed me and I pushed him back until I saw the gun and I let him on in. 
.Q. In other words, you didn’t just open the door and a man push a gun at 
_ you and shoved you back in the room. 
That is -- A. We had atussle. He pushed me and I pushed him untilI 
saw the gun. 
Q. Now, further, sir, you didn’t say anything about your wife making a 
telephone call when you testified before the Commissioner either, did you ? 
| MR. SMITHSON: Same objection, your Honor. a 
THE COURT: I will sustain the objection for the same reasons that I * 
have indicated. 
MR. DWYER: Well, your Honor, this is almost impossible because of the 
fact that it is a number of questions. 
| THE COURT: Now, just a minute. I don’t want any argument when I 
make a ruling, Mr. Dwyer. I made the ruling. You object to it? 
: MR. SMITHSON: Yes, sir. 
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102. | THE COURT: On what ground? 


MR. SMITHSON: On the ground that there was no basis laid for the question. 
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THE COURT: I will sustain the objection. ‘You may proceed. 

BY MR. DWYER: 

Q. Didn’t you say anything before the United States Commissioner about 
your wife making a telephone call? A. I don’t remember. 

MR. DWYER: Well, then, your Honor, I would like permission to ask him 
an entire examination before the United States Commissioner. 

THE COURT: All right. 

MR. DWYER: I will read it. 

THE COURT: No, I am not going to let you read the entire examination. 

MR. DWYER: Well, that is the only way I can get it in. 

THE COURT: I don’t care how you want to do it. I will permit you to 
impeach the witness if you can show that he made a contrary statement from what 
he has made on the witness stand, and the only way you can show it, as I understand 
the rules of evidence, is by showing the questions that were propounded to the 


witness and the answers that he gave. 
MR. DWYER: Might I be heard on that, your Honor? 


103 THE COURT: Yes. 

MR. DWYER: My question is as to a negative fact, your Honor: Whether or 
not he omitted to say something and that would not -- 

THE COURT: Now, let me ask you this question: Is it your contention or 
your theory that if a witness is called to testify before a United States Commis- 
sioner or a committing magistrate, just because he might have omitted something 
that he has said on the witness stand, that that necessarily impeaches the witness ? 

Is that your argument ? 

MR. DWYER: I can’t answer it yes or no. 

THE COURT: Why can’t you? 

MR. DWYER: I must explain it, 

THE COURT: Explain it then. 

MR. DWYER: My argument is that when a man is asked before the United 
States Commissioner what he knows about a particular case and this hearing is 
being held to determine whether the man should be held or not and he is asked 
what happened, the same question that he is asked here in court, and he goes on to 
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relate a chain of circumstances which did happen, which did occur, then I 
say the failure to mention some specific fact that he subsequently does mention -- 

THE COURT: You mean that impeaches him ? | 

MR. DWYER: I think the jury certainly can consider whether or not he did 
or did not mention it earlier, and -- | 

104 THE COURT: I do not agree with your theory of what the evidence shows 
or what it should show, however, I will let you ask the question if you can in the 
interest of getting all the facts before the jury. 

MR. DWYER: Thank you, your Honor. 

BY MR. DWYER: 

Q. When you were asked before the United States Commissioner what 
happened in this particular case you did not mention the fact that. your wife was 
trying to make a telephone call, did you ? 

MR. SMITHSON: Objection. I think the question should be, ‘‘Were you asked 
this question and did you make this answer’’. 

THE COURT: Now, Mr. Dwyer, again let me say this: I have reflected over 
this in the last few seconds, and I am not commenting on what the evidence is 
or what this man has said. If you can show in there that you asked or any other 
counsel asked this witness, ‘‘Did your wife do anything’’ or anything like that, 
which might be of an impeaching nature, and the answer is contrary to what he 
said on the witness stand yesterday, you may show that contradiction. 

Just because a witness doesn’t state everything that he stated on the wit- 

_ ness stand at a preliminary hearing, particularly if he was not asked to state 
105 everything -- is there any suggestion in that question that you asked this 
witness, or anybody else, to state everything that transpired from the time the 
man got to the door ? 

MR. DWYER: Certainly, your Honor. I think that is implicit in this. 

THE COURT: Now, Mr. Dwyer, I have ruled on the objection. I will sus- 
tain the objection. Proceed to something else. 

MR. DWYER: Very well, your Honor. 

THE COURT: Let’s proceed. 

BY MR. DWYER: 
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Q. Now, I understand also yesterday you testified that your mother-in-law 
was there in the apartment? A. That is right. 

Q. Where was she during the period of time when you were being searched 
and the bedroom was being searched? A. She was sitting in the living room. 

Q. And she also had opportunity to see the three defendants, would she not ? 
A. Not all three. 

Q. Which one would not she have seen? A. The third one that I didn’t 
identify. 

Q. But she would have had an opportunity to see the two that you have iden- 
tified. Is that correct? A. Yes. 

106 Q. Do you know if she was brought down to Police Headquarters to identify 
the defendants? A. No, she wasn’t. 

Q. She was not? a 

MR. DWYER: That is allI have. 

THE COURT: All right. Do you wish to ask any questions ? 

CROSS-EXAMINATION 

BY MR. PAULSON: 

Q. Mr. Strother, I believe you testified that at the time Mr. Shaw came into 
the apartment all three of the gunmen turned their attention to the door. Is that 
correct? A. That is right. 

Q. Did they all go over to the door or did they just turn their bodies and 
faces toward the door? A. Well, two of them was near the door. Two of them 
was already at the door, just as well say, and the other one was standing back 
by the living room door and the bathroom. 

Q. And which one was that? A. The one on the right. What is his name? 

I forget his name. 
-Q. Did you observe these gunmen rob Mr. Shaw? A. They were -- some of 
107 them -- they was around him at the door, but I didn’t actually see it. I mean, 
I didn’t see them go in his pockets but they was around him. 

Q. Is it your answer then that you did not see them rob Mr. Shaw? A. Well, 
I didn’t see them go in his pocket actually go in his pockets. They was around -- 
they had him in the -- he was in the middle of them. I couldn’t see what they was 


doing. 
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Q. But you saw the two men surrounding Mr. Shaw? A. Yes. 

.Q. Now, as I understand it, your testimony was that Mr. Miller came in 
after that. Is that correct? A. Yes, I think he came in after that. 

Q. And at that time where was Mr. Shaw? A. He was in the living room, 

I think. I know he was sitting in a chair in the living room. 

Q. AndI believe your testimony was that Mr. Miller was struck over the 
head. Is that right? A. Yes, he was hit. He had had -- I know I saw them 
when -- 

Q. By one of the two gunmen near the door? A. Yes. 

108 Q. And was the third one still at the living room door? A. Oh, yes. He 
stayed there all the time. 7 
.Q. Now, with respect to -- well, first of all, I believe you testified that 
_ the robbers left your house at about 7:30 to 7:35, somewhere in that? A. Some- 
_ where in that neighborhood. 

Q. Now, did you testify that the time came when you reported the robbery ? 
A. What was the question again? | 

Q. Did you report this robbery to the police yourself? A. No. My wife 
did. 

Q. Do you know how that report was made? A. No.I couldn’t say exactly 
how it was made. 

Q. Did she leave the apartment after the robbery? A. Oh, yes. 

Q. What time was that? A. I think it was about -- I’d say around ten 

_o’clock, I imagine. I really don’t know. 

Q. About ten o’clock? A. (The witness nodded affirmatively.) 

Q. Now, Mr. Strother, when you came down to the Police Department on the 
24th of February, you stated you identified Mr. Brooker as one of the persons 
who had been in your apartment. A. That is right. 

109 Q. Did you also state that Mr. -- the man you identified as Mr. Brooker was 
the one and only one who had a mask on? A. That I saw, yes. 
| -Q. Do you recall giving the following testimony at the Commissioner’s hear- 
ing on the 27th of February ? 
THE COURT: I am going to make the same ruling with respect to the ruling 
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that I made about Mr. Dwyer’s question. You must first put the question to 
the witness, and show where the testimony conflicts, that is, where there is 
a contradictory statement. 

BY MR. PAULSON: 

Q. Did you testify at the Commissioner’s -- before the Commissioner 
that not Brooker but Glover -- 

THE COURT:Just a minute, counsel. I don’t know if you understood me or 
not. In order to impeach a witness, as you know, you must first tell him the 
question that was propounded to him at the United States Commissioner’s office 
and then you must read his answer, and you must show wherein the testimony he \Y~ 
has given on the stand today contradicts what he said on that occasion. All 

‘right. Now, you may proceed. Put the question that was asked him. 
110 BY MR. PAULSON: 

Q. Do you recall being asked the following questions at the Commissioner's 
hearing: 

Question: Were their faces covered ? 

Do you recall being asked that question? A. I don’t remember. I guess 
I were. I don’t remember. 

Q. Do you recall testifying that one of them had something over his face ? 
A. Yes, one of them. Well, he did. 

Q. Do you recall this question: 

Which one was that, do you know ? 

And do you recall that question? A. No,I don’t recall that question. 

Q. Do you recall this answer to that question: 

Answer: That was the other one. 

Now, do you recallthis question: 

That is the third man who is not here today ? 

Do you recall your answer ? : 

Yes. A. Well, I don’t remember that -- in fact, the third man I couldn’t 
even see. I couldn’t identify him at all. ; 

Q. Do you deny that you made these statements? A. No,I-- 

Q. In answer to these questions? A. I don’t deny them but I don’t remember 
that. 
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111 Q. Now, I believe your testimony was -- 

THE COURT: Let me ask a question: Does the record show in this case 
who the defendants were, present at the time of the Commissioner’s hearing ? 

MR. PAULSON: They do, your Honor. 

THE COURT: Which defendants were present ? 

MR. PAULSON: Brooker and McGill. 

THE COURT: Brooker and McGill? 

MR. PAULSON: Yes, sir. 

THE COURT: Have you seen the record, Mr. Smithson? 

MR. SMITHSON: No, sir. | 

THE COURT: Suppose you show it to him at this time. 

(Thereupon Mr. Paulson submitted a document to Mr. Smithson who 
later returned it.) 

THE COURT: Let me ask this: Do you concede that the two defendants 
present on the occasion of the Commissioner’s hearing were Brooker and 
McGill? 

MR. SMITHSON: I concede, may it please the Court, that Brooker and 
McGill were present. Do you want a further concession than that, your Honor? 

THE COURT: Well, will you approach the Bench? 


112 (At the Bench:) 


THE COURT: Let’s get the beginning of the transcript and find out who 
was present. Read in to the record who was present. 

MR. SMITHSON: This is a transcript in 2549 and 2556; all three defend- 
ants were present. 

THE COURT: All three defendants ? 7 

MR. SMITHSON; Yes, your Honor, all three were present -- not just two. 

THE COURT: I thought there was -- 

MR. COLSTON: Well, -- 

THE COURT: Just a minute. One at a time. Didn’t you say that only two 
were present ? 

MR. PAULSON: The one defendant was dismissed because the one witness 
- who was present could not identify him. 


@ 
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MR. SMITHSON: Not at that time. | . 

THE COURT: Just a minute. Gentlemen, I am not going to permit two of 
you to talk at one time. Now, Mr. Smithson, you make your statement and then I 
will hear the others. 3 | 

MR. SMITHSON: All right, your Honor. They were all three before -- all 
three defendants were before the Commissioner, 

On Page 2 of the record Mr. Stark, from our office, stated: 

113 ‘#** at this point the Government will respectfully request a further con- 
tinuance with regard to the defendant, Milton R. Glover. An essential witness 
who the Government will require to identify this defendant is ill. We would re- 
quest --”? 

THE COURT: Just go over that again. | 

MR. SMITHSON: ‘Your Honor, at this point the Government will respect- 
fully request a further continuance with regard to the defendant, Milton R. 
Glover. An essential witness who the Government will require to identify this 
defendant is ill. We would request a continuance until the 11th of March. We 
are ready to proceed with regard to the other two defendants.’’ 

And then Mr. Williams came in with regard to Glover: 

‘¢***he is being held in the sum of five thousand dollars bond. I don’t 
know what the Government’s position is with regard to the reduction of that 
bond, but I submit that certainly the defendant is entitled to a hearing within a 

114 reasonable time and he is being unduly penalized.’’ -- and so forth. © 

The Commissioner was requested to set a more reasonable bond in that 
case. 

THE COURT: Who was Mr. Williams representing? One of the defend- 
ants ? | 

MR. SMITHSON: He represented all three defendants at that time. 

THE COURT: He is not in this trial? | 

MR. SMITHSON: No. In regard to that, the Commissioner, on page 4, 
said: 

.*THE COMMISSIONER: I don’t believe I can lower that. Do you have 
any idea with regard to the illness of this man as to how long he is likely to 


be laid up? 

‘MR. STARK: We would gather from the officer involved that it will be the 
1ith of March.”’ 

THE COURT: What I am trying to find out is, was the defendant Glover 
present at the time that this hearing was held before the Commissioner. 

MR. SMITHSON: He was present there, your Honor. 

THE COURT: NowlI will hear counsel. Mr. Paulson, you are next. I 


will hear you. 
MR. PAULSON: The transcript shows that Defendant Glover was removed 
115 prior to the time that Mr. Strother was called as a witness. | 
THE COURT: Well, read it from the record. Show me where he was re- 


moved. (r 

MR. PAULSON: “CLERK: His case is contimed until March 11. He may 
be removed. 

‘‘(The defendant Glover left the hearing room.) 

‘cThereupon -- 

‘*FRANK STROTHER 

‘twas called as a witness for the Government* Pee 

THE COURT: To simplify this, you put these questions to the witness, and 
I will repeat them: 

Question: Were their faces covered ? 

_ Answer: One had something over his face. 

Question: Which one was that ? 

Answer: That was the other one. 

Question: That is the third man who is not here today ? 

Answer: Yes. | 

-You read those questions to the witness. What I want to find out, and prob- 

- ably what the jury would like to know, is whether or not that third man, I guess 
who apparently is Glover -- is that correct -- whether he was present at the time 
that this witness made his statement. .- | 
116 MR. DWYER: Might I read this into the record, your Honor? 
‘HE COURT: All right. What page? 
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MR. DWYER: I am reading from Page 9 of the transcript. These are 
questions to put it in its right context. 
Here is the question: 

.6Q And did they have anything in their hands at this time ? 

‘‘A Hands ? 

‘Q Yes. 

‘SA No more than the pistols. 

‘<Q No more than the pistols ? 

‘‘A That is right. 

‘“THE COMMISSIONER: Both persons or one ? 

‘‘THE WITNESS: All three of them had pistols. 

‘““‘BY MR. STARK: 

‘“Q Were their faces covered ? 

‘‘A One of them had something over his face. 

‘<Q Which man was that, do you know ? 

‘‘A That was the other one. 


117 ‘‘Q That is the third man who is not here today ? 


‘A Yes.’? 

THE COURT: Do you want to say anything ? 

MR. SMITHSON: No. The only thing is I would like to have that when it 
comes time for redirect. 

THE COURT: Oh, yes, surely you may. All right. I will let you read 
that part to the witness so the record will be clear and So the jury will under- 
stand who was there and who wasn’t there. 

* *£ * &* &©§ *&* K * 

BY MR. PAULSON; 

‘Q. Now, Mr. Strother, at the time of the Commissioner’s hearing which 
you testified were any or all of the present defendants at that hearing? A.I_ 
don’t think it was but two. 

Q. There were two then? A. (The witness nodded affirmatively.) 
Q. And which ones were they? A. Glover -- I mean -- 
THE COURT: Suppose you step down and identify the two men who were 
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present at the Commissioner’s hearing. 
(Thereupon the witness stepped down from the witness stand.) 


THE WITNESS: These two. 
THE COURT: ‘‘These two’’? Well, now, their names are what? 
- MR. SMITHSON: For the record, your Honor, it is stipulated that they 
were the defendants McGill and Brooker. 
THE COURT: I understand that it is stipulated that the defendants McGill 
and Brooker were present at the time you testified before the United States 


- Commissioner in'this case. Is that correct? 
THE WITNESS: (nodding affirmatively.) 
THE COURT: All right. Take your seat. 
(Thereupon the witness resumed the witness stand.) 


BY MR. PAULSON: | 
Q. Now, Mr. Strother, calling your attention to the morning of the 24th 


of February, I believe that is the date on which you were called to the Police 
Department? A. (The witness nodded affirmatively.) 
119 Q. The second time? A. Yes, sir. 
And you went with your wife. Is that correct? A. That is right. 
Was anyone else present with you? A. Yes. It was some more people 


But in your party? A. No. 
7 It was only you and Audrey? A. I think so now. 
.Q. And did you see anyone or more of these defendants at that time? A. 
Yes, all three of them was there at that time. 
Q. You saw all three of them? A. (The witness nodded asinine ) 
Q. Where? A. At the robbery squad office. 
Q. Now, were you asked by the Police Department to identify any particu- 
lar one ? A. Yes, I was asked to -- could I identify any of them. 
Q. And did you identify them? A. Two of them. 
Q. Did you identify the man who has been identified to you as Mr. Brooker 


at that time? A. Yes. 
120 MR. SMITHSON: What time is this, your Honor? I think we ought to be a little 
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more specific. 

THE COURT: You mean on the 24th? 

MR. PAULSON: On the 24th. 

THE COURT: At headquarters ? 

MR. PAULSON: At headquarters. 

THE WITNESS: Yes, I did. 

BY MR. PAULSON: 7 

Q. And how many people were present in -- at headquarters at that time ? 
A. You mean in the lineup? 

Q. Yes. A. I think it was about six. 

Q. Can you give a description of the sizes of the people in the lineup? A. 
Well, all of them was different sizes. 

Q. Would you say that Mr. Brooker was the tallest one in the lineup ? 


A. Yes. 
Q. Were there any other tall men in the lineup? A. It was one more tall 


man. 

-Q. Do you recall how much shorter he was than Mr. Brooker, approxi- 

mately? A. No, I can’t recall but he was shorter but I don’t recall how much. 
121 Q. Would you say two or three inches shorter? A. Oh, yes. 

Q. And except for Mr. Brooker, who was the tallest, that man was taller 
than any of the others in the group. Is that correct? A. Mr. Brooker was. 

Q. Brooker was the tallest? A. Yes. 

Q. And there was one other tall one you stated. A. Yes. 

-Q. Can you describe that man? A. No, I couldn’t describe him. 

Q. Was he wearing glasses or was he not? A.I really don’t know. 

Q. Do you recall giving the following testimony at the Commissioner’s 
hearing on the 27th of February with respect to this particular lineup which we 
are talking about: 

-Question: And were the other persons in that line up of the same type as . 


Mr. Brooker ? ; 
Answer: Well, there was one more very near but not as high, another tall 


one. 
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Do you recall that answer ? 

122 ' MR. SMITHSON: Objection, your Honor. I don’t see any impeachment. 

THE COURT: Let me ask you: Where do you contend that the testimony 
that he has given on the stand this morning contradicts what you just read to 
him ? | 

MR. PAULSON: Your Honor, this is laying a foundation for the next 
question. 

THE COURT: All right. You may proceed. 

BY MR. PAULSON: 

Q. There are two more questions here. 

Question: Was he about the same size? 

Answer: Yes, he was. 

Question: Did he resemble Mr. Brooker ? 

Answer: A little, only he had glasses on. 

-Do you recall that statement? A. No,I don’t. 

MR. SMITHSON: Same objection, your Honor. The witness testified that 
he didn’t recall whether or not the man had glasses and, therefore, it is not 
impeaching since there is no definitive statement. 

THE COURT: Do you concede that the witness testified that he didn’t know 
whether or not he had glasses on? 

MR. PAULSON: I was under the impression, your Honor -- 

THE COURT: Well, anyway, it is up to the jury to remember the testimony. 

* * * * XX * *x* * 
123 BY MR. PAULSON: 

Q. Could you indicate the approximate position of the chair to which you 
were escorted by the robbers? A. The first time? 

THE COURT: What? 

MR. SMITHSON: The witness answered ‘‘the first time’’. 

THE COURT: ‘The first time’’? All right. 

124 BY MR. PAULSON: 
Q. Were you escorted to two chairs? A. Yes. 
Q. All right, Mr. Strother. Would you indicate the position of the chair 
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to which you were escorted when you were first placed in the chair by the rob- 
bers? A. Right here. 

Q. When did you leave that chair? A. Well, I left the chair -- I was 
there first and then he called me over here, this part of the room, and searched 
me. 

Q. Louder please, sir. 

THE COURT: Keep your voice up. 

THE WITNESS: Called me over to this part and searched me over here. 

MR. SMITHSON: For the record, your Honor, I think that part should be 
shown or stated on the record as slightly to the right of the door. 

THE COURT: You indicated a point. You might make a little mark where- 
he brought you. 

(The witness indicated.) 

BY MR. PAULSON: 

Q. And did there come a time when you were removed to a third chair ? 
A. Yes. Well,I -- right here’s a chair and I set down in this chair once and 

125 then over here, the sofa over here, and I sat on the arm of this. 

.Q. On the arm of the sofa? A. Yes. 

MR. SMITHSON: Your Honor, might I interject at this point so that the 
record is complete? MayI have marked here 1, 2, 3, and 4; 1 being the first 
chair; two, the spot where he stood and was searched; three, the chair he 
briefly sat in; and 4, the sofa that he was later placed in. 

THE COURT: Is there any objection to that suggestion ? 

MR. PAULSON: No objection, your Honor. 

THE COURT: All right. You may do that. 

(Thereupon Mr. Smithson indicated as aforementioned on the plat.) 

THE COURT: Very well. 

BY MR. PAULSON: 

Q. Now, in terms of the entry of Miller and Shaw, when did you move from 
chair No. 1 to chair No.2? A. Well, I was in chair No. 2 when they came in. 

Q. And when did you move to No. 3? A. Well, see, I was searched here and 
it's a chair here where I said, No. 3. 
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MR. SMITHSON: I think the record should show he said he stood at position 
126 No. 2 and was searched and sat in the chair which is position No. 3. 
THE COURT: Is that your testimony ? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 
_.BY MR. PAULSON: 
Q. Now, when did you move from chair No. 3 to the arm of the sofa in 
position 4? A.I don’t know. During that time I know I sit on the arm of it. 
Q. Did you move at the time of the actual robbery, it was going -- was 
_ taking place or did you move -- no, strike that. Did you move at the time the 
man who you thought was Mr. Brooker was in the kitchen? A. No, I was --I 
was in chair No. 1 when he was in the kitchen. | 
Q. Where was Mr. Brooker when you were in positions 2 and 3? A. He 
_ was at the door. 
Q. And where was Mr. Brooker during the time you were at position 
No. 4 ? A. Well, before he was in -- when I was here I could see him in 
here. 
MR. SMITHSON: For the record that should be related as the bedroom 
immediately adjacent to the living room, your Honor. 
127 THE COURT: Is that what you just stated ? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 
MR. PAULSON: That is all with respect to this-diagram. 
(Thereupon the witness resumed the witness stand.) 
BY MR. PAULSON: | 
Q. Now, Mr. Strother, at the time of the robbery how many persons were 
in your apartment -- at the time the robbery first took place -- at the time of the 
entry of the robbers? A. Four of us. 
Q. Four. And you identified those as yourself, your wife, and a child, and 
who else? A. My mother-in-law. 
Q. Now, was your wife’s sister present also at that time? A. No, she 


was in the hospital. 
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Q. Calling your attention again to the testimony given before the United 
States Commissioner on the 27th of February, do you recall these questions and 
answers or this question: 

“‘Q Your wife kept twelve hundred dollars in the dresser drawer ? 

“A Yes. It wasn all hers. Eight hundred hers and some her sister’s. 
Her sister was in the house.’’ 

A. In the house ? 7 

MR. SMITHSON: May it please the Court, the record will reflect -- oh, I 
. ? see. : 

THE COURT: The sister was in the house ? 

THE WITNESS: No, my sister wasn’t in the house. My sister was in the 
hospital. | 

BY MR. PAULSON: . 

Q. I didn’t get the answer. A. I said the sister was in the hospital. | 

Q. Do you recall giving this testimony before the United States Commis- 
sioner? A. Well, I don’t see how I could say she was in the house when she was 
in the hospital. That was her daughter we was taking care of while she was in 
the hospital. | 

.Q. Now, with respect to the taking of the money, which you stated you had 
seen, I believe you stated the money was kept in an envelope. Is that correct? 
A. Yes. : 

Q. What type of an envelope was it? A large one or a small one? A. I 
would say it was a small one. 

129 Q. White or Malila? A.I think it was a green envelope. 

Q. Now, is it my -- is: my understanding correct that you saw one of the 
robbers take the money out of the envelope? Is that correct? A. I seen him in 
the drawer and he had money. | 

Q. He had the money in his hands? A. Yes. 

Q. Do you know whether or not the envelope was left there ? 

MR. SMITHSON: I don’t believe that that is proper cross-examination 
since I limited it. 

THE COURT: Well, I will let the jury decide that. 
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MR. SMITHSON: All right. 
THE WITNESS: What was the question ? 


BY MR. PAULSON: 
Q. Do you know whether or not the envelope was left there? A. That the 








money was in? 
Q. Yes. A. I think it were. I think so, now. - 
MR. PAULSON: That is allI have. 
THE COURT: Do you have any questions ? Approach the Bench please. 
(At the Bench:) 








132 (End of Bench conference.) 

THE COURT: Now, will you keep your voice up? 

| CROSS-EXAMINATION 

BY MR. COLSTON: 

Q. Now, Mr. Strother, you testified that police officers came by your 
place several times and you went down to the Department. Now, on these visits 
to your home, in your apartment, approximately how long did the officers remain 
on each visit? A. I really don’t know. 

Q. Do you recall the names of the officers that investigated this crime ? 
A. DoI recall the names ? 

Q. Yes, sir. <A. Yes,I do. 

Q. What were their names, sir? A. Sergeant Dixon and Detective Eld- 
ridge. 

133 Q. Do you know either of these officers personally ? A. I have known 
Eldridge. 
| Q. Now, do you recall whether or not any fingerprints were taken by 
_ these officers in your apartment? A. No. | 
.Q. You testified a few minutes ago that an envelope was left at the apart- 
ment that some money was taken out of. Do you recall whether or not this was 
turned over to the police officers? A. No, it wasn’t. I know it wasn’t. 
Q. You testified previously that you ne that your wife telephone the police. 
A. She tried to. 
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Q. I mean, after this robbery was committed you said that she made 
the call; that you didn’t make it. 

MR. SMITHSON: I object, your Honor. There is no such testimony. His 
testimony was that she left about ten o’clock; that he knows that she made a 
report but it was hearsay. He never said that she called. 

THE COURT: Well, the jury will recollect the testimony. You may 
proceed. : 

BY MR. COLSTON: 

‘Q. Well, do you know what time that this incident was reported to the 
police or approximately what time it was reported to the police officers? A. 
No, I really don’t but it was sometime that night. 


134 MR. COLSTON: I have no further questions. 


REDIRECT EXAMINATION 

BY MR. SMITHSON: 

-Q. Tell me, when you were left, sir, were you restrained in any way? 
A. (There was no audible response.) 

Q. Were you tied? A. WasI tied? 

MR. DWYER: Oh, I think that is certainly leading and I object to it. 

THE COURT: Was this brought out on direct examination ? 

MR. SMITHSON: No, but it becomes material when you consider the 
question of time subsequent to the act, your Honor. 

THE COURT: All right. You can ask it. , 

BY MR. SMITHSON: | 

Q. Were you restrained in any way, sir?’ A. Oh, yes, I was. 

MR. SMITHSON: May I have this and its contents marked for identification 
as Government’s Exhibit No. 3? 

THE COURT: Very well. 


(Thereupon objects identified as an envelope and 
rope were marked by the Deputy Clerk as Govern- 
ment’s Exhibit No. 3 for identification.) 


THE DEPUTY CLERK: Government’s Exhibit No. 3 for identification. 
(Thereupon Mr. Smithson submitted the aforementioned objects to defense 


/ 
counsel.) 
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BY MR. SMITHSON: | 

.Q. I show you, sir, what is Government's Exhibit No. 3 for identification 
for the record. I will ask you to examine the object and ask you if you have seen 
it before? A. Yes, I have. 

Q. What is it? A. Itis ropes. 

Q. All right, sir. Did you see such a rope on the afternoon or evening of 
February the 7th, 1958? A. Yes,I did. 

Q. Would you keep your voice up, sir? Where did you see it and what was 
the occasion for it? A. Well, I was tied with it. 

Q. Which one of the defendants tied you, sir? A. McGill. 

.Q. All right. Now, tell me, sir, is there any question in your mind that the 
defendant McGill and the defendant Brooker were the ones who were in your 

136 apartment that afternoon? A. They were the ones. 

Q. And you likewise identified them, sir, at the Commissioner’s hearing. 
Isn’t that correct? A. Yes, sir. ) 

Q. Ard you likewise stated at that time, sir, that all three of the people 
who entered your premises had guns. Isn’t that correct? A. That is right. 

Q. Tell me, sir, with regard to your mother-in-law, about what is her 
age if you know? A. Well, I would say she is in her seventies, in that 
neighborhood. 

Q. All right, sir. And what was her condition during the time that this 
robbery or robberies were being perpetrated and immediately thereafter? A. 
Oh, she was very sick about it. She has high blood pressure. 

Q. Tell me this, sir: Do you know of your own knowledge whether or not 
she wears glasses? A. Oh, yes, she wears glasses. 

Q. Do you know of your own knowledge whether or not she uses a hearing 
aid? A. Yes, she uses a hearing aid. 

x * * * * * * a 
137 REC ROSS-EXAMINATION 
BY MR. DWYER: | 

Q. Mr. Strother, you didn’t -- strike that. When you identified McGill at 

- the Commissioner’s office he was in custody, wasn’t he? A. (There was no 


59 
audible response.) 

Q. He was under arrest by the Marshals, wasn’t -- A. Yes. 

.Q. And he was brought out from the cell block in custody of the Marshals. 
Right? A. I imagine so. I don’ recall. 

Q. And when you identified him at headquarters you were shown him in a 
room when he was all by himself. Isn’t that right? A. Yes. 

* * * * &©* K€ & 
138 RECROSS-EXAMINATION 

BY MR. PAULSON: ; 

Q. Mr. Strother, I believe yesterday you testified that after you saw the gun 
pointed at you you gave no resistance and no force was used against you. Is that 
correct? A. That is right. 

Q. Where was this rope used? A. Where was the rope used? 

Q. Yes. A. My hands were tied behind me. 

* * *©* *©* © & * * 
AUDREY B. STROTHER 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is Audrey B. Strother. Is that correct? A. Yes, it is. 
139 Q. Mrs. Strother -- it is Mrs. Strother? A. Yes, it is. 

Q. And Frank H. Strother is your husband? A. Yes. : 

Q. I want you to keep your voice up like you are now. I want each member 
of this jury, his Honor, and each of the defendants and their counsel to hear you. 

Mrs. Strother, going to the 7th of February of 1958, you were living where ? 
A. 1839 13th Street, Northwest, Apartment 200. 

Q. And that would be the Whitelaw Hotel. Is that correct? A. Yes. 

Q. Your husband was living there with you at that time? Isthatcorrect? A. Yes. 

Q. Was there anyone else with you at 6:30 to 7:0'clock thatevening? A. Yes. 

Q. Who was that? A. My mother and my little niece. 

Q. That is your niece. About what is her age? A. Two years old. 
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140 Q. The child’s mother would be your sister . Is that correct? A. Yes. 
Q. And at that day, February the 7th, where was she? A. In the hospital. 
Q. Now, your mother, how old is she? A. She is seventy-five years old. 
‘Q. Do you know of your own knowledge her capacity or ability to see? A. 
She doesn’t see too well at all. 
‘Q. Does she wear glasses? A. Yes, she does. 
Q. Do you know of her capacity to hear? A. Yes,I do. 
Q. And what is it? A. She doesn’t hear very well at all. She wears a 
hearing aid. 
.Q. All right. Now, that afternoon, February the 7th, did you have occasion 
to receive any call or callers for your husband, Frank Strother? A. Yes. 
Q. About what hour was that? A. About 6:30. 
Q. Was he home at that time? A. No, he wasn’t. 
141 Q. By “the’? I mean your husband. A. Yes. 
Q. This person who came to the premises -- did they come to your apart- 
ment? A. Yes. 
Q. Was there any noise at the door? A. Yes. Someone knocked on the 
door. . 
.Q. Did you answer the door? A. Yes, I did. 
-Q. And is that person here in court? A. Yes, he is. 
Q. Which one is it? A. The one on the end there with the sweater on. 
THE COURT: Will you step down and go over to the table and see if you 
can identify the person? . 
(The witness stepped down from the witness stand.) 
BY MR. SMITHSON: 
Q. Which one was it? A. (Indicating). 
MR. SMITHSON: May the record reflect that the witness is specifying 
and has identified the defendant, John McGill? 
THE COURT: The record will show that. 
(Thereupon the witness resumed the stand.) 
142 BY MR. SMITHSON: 
Q. With regard to the defendant McGill, what conversation did you have 
with him at that time? A. He asked me was Frank in. 
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THE COURT: Now, excuse me just a minute soI can explain this to the 
jury. Again, members of the jury, I want to make this statement to you and I 
am sure you understand this by this time. This conversation that the witness 
is about to relate that took place between herself and the defendant, McGill, it 
is a matter that you must be satisfied from the evidence that she is telling the 
truth. You weigh'the credibility of every witness in this case. Now, that state- 
ment, if the statement was made, by this defendant McGill is only admissible 
against McGill and not against the other two defendants because of the fact that 
they were not present at that time. All right. 
BY MR. SMITHSON; | 
Q. Now, was he alone at that time? A. The grocery boy was at the door, 
. too. 
r Q. I see. There was a grocery boy at the door with him? A. Yes. 
Q. Now, was there anyone other than the grocery boy and the defendant, 
John McGill? A. No. | 
143 Q. Now, what did he say to you or you to him; that is, the defendant McGill? 
A. ‘Is Frank at home ?’’ 
Q. Did you make any answer tohim? A. I said, ‘‘No, he isn’t.’’. 
Q. Was there any other conversation? A. No, it wasn’t. 
* * *€* *&€* &* KK XK * 
ios BY MR. SMITHSON: 
Q. Did he stay there or did he leave? A. He left. 
Q. Had you seen that man before? A. No, I had not. 
Q. Now, what time did your husband return that evening, if you know? A. 
It was between quarter of seven and ten minutes of. 
Q. What were you doing at the time when he returned? A. I was in the 


~ 


kitchen giving the little girl something to eat. 
. Q. Where was your mother at that time? A. Sitting in the living room. 
144 Q. Now, did you relate -- did you now -- your action -- did you relate 
what occurred at the door to anyone? A. I told my husband. 
Q. All right. Now, did there come a time that someone else came to those 


premises? A. Yes, it did. 
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Q. How did you know that someone was there? A. I heard a knock at the 


| 


Q. How long was that after your husband had returned? A. Not more than 


door. 


five minutes. 
Q. Your particular house or apartment is on the second floor. Is that 
correct? A. Yes, itis. 
Q. And what do you have, elevator or stairway, or both? A. Stairway. 
Q. Stairway. Is there a back entrance to that apartment house, too? A. 


Yes, it’s two entrances. Yes. 
Q. Now, did you hear any noise following or hear anything -- pardon me. 
-Did you hear anything following the knock at the door? A. Well, my husband 
145 went to answer the door and I heard a struggle, 
Q. You did hear such a struggle? A. Yes, I did. 
Q. What duration? How long did the struggle last? A. Well, someone 
pushed on the door and I heard my husband trying to shut it or -- struggle, I 


imagine that is what was happening. 

Q@. You heard a struggle? A. Yes. 

Q. What did you do when you heard this struggle ? A. Well, I run out into 
the living room and I grabbed the telephone. 

Q. All right. Did you call anyone or attempt to do so? A. I attempted to. 

Q. Were you able to complete the call? A. No, I was not. 

Q. And why were you not able to complete ) e call? A. Because someone 
grabbed me and pushed me into a chair. i 

Q. Who was the person that grabbed you and pushed you into a chair? A. 
I think it was McGill. I am not positive on that. 

Q. All right. Now, you say you think it was McGill. By whom do you mean, 
‘McGill’? A. The fellow that I identified that was at the door at first. 

146 Q. You are not certain that he is the one who pushed you? A. I am not 

positive, no. 

Q. All right. After you were pushed into the chair did anyone say anything 
to you or do anything to you at that time? A. No. 

Q. Now, where was your husband at the time that you were pushed‘into this 
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chair? A. Well, he was still in the hallway, I think. 
-Q. You think he was still in the hall? A. I think he was still in the hallway. 

Q. Did he at any time enter the room you were in? A. Yes. 

Q. All right. How much time elapsed from the time you were pushed into 
this chair until he entered this room you were in? A. Only a few minutes. 

Q. All right. Would that be the room which on this chart is designated the 
living room? A. Yes. i 

.Q. Now, the telephone is in what corner of this room -- or was on that 
date, I should say. A. (There was no audible response.) . 

Q. Can you see this chart all right? A. Yes, but I have to get -- 

Q. For the record, unless someone objects, this is the public entrance or 
hall doorway. This is the hallway of your apartment. A. Well, the living room 
-- I mean the phone wauld be about where the marks are on the chart in the corner. 

Q. Over here? Or over here? A. Yes. I think near the bathroom. 

Q. Your recollection is near the bathroom? A. Yes. | | 

Q. All right. It would be over in here. Is that right? A. Yes, I think so. 

Q. All right. Now, did you see anyone, any stranger other than this man 
who pushed you into the chair after you tried to make this call, in your apartment 
at that time? A. Yes,I saw another man. 

Q. You saw one more? A. Yes. 

Q. Were there more than two there, if you know? A. Not that I know of. 

Q. All right. A. Not thatI saw. 

148 Q. All right. Now, who is the one that you saw -- strike that. Is the one, 
the other person, that you saw here today? A. Yes. 

Q. Where is he? A. At the table over there. 

Q. Would you step down and identify him, please ? 

(Thereupon the witness stepped down from the witness stand.) 

A. It’s the fellow right there. 

MR. SMITHSON: For the record, your Honor, the witness, Mrs. Strother, 
has identified the defendant, Melvin J. Brooker. 

‘THE COURT: The record will show that. 

(Thereupon the witness resumed the witness stand.) 
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BY MR. SMITHSON: 

Q. Mrs. Strother, of these two men that you saw there were any of them 
masked in any way? A. The last fellow I identified had a stocking over his face 
down to about here and it was full of runs. 

Q. And you saw him and identified him as the man who was wearing that 
stocking? A. Yes, I did. 

149 Q. This other man who pushed you into the chair, was he wearing any stock- 
ing? A. No. 
| Q. All right. The one who pushed you in the chair, did you see him later, 
after you were pushed into the chair? A. Yes. 

Q. In other words, did he stay there or did he leave your premises? A. 
He stayed there. 

Q. Now, the person who stayed there, who was that? A. McGill. 

Q. You are certain of that? A. Yes, I am positive. : 

Q. That he is the one? And I take it the only thing you are concerned about 

_is who pushed you. Is that correct? A. That is right. 

Q. Were any of these people armed? In other words, did they possess in 
their hands or on their person, that you saw, a weapon or weapons? A. Yes, 
they did. 

Q. Who did? A. Both of them had guns. 

Q. Had guns? A. Yes. 

150 Q. Were the guns in their hands or on their persons? A. In their hands. 

Q. All right. Could you describe for us the type of weapon they were, Mrs. 
Strother ? A. Iam not very familiar with guns. 

Q. All right. Do you know the difference, shall we say, between an auto- 
matic and a revolver? A. I thinkI do. 

Q. Unless there be some objection that it is possibly leading a revolver is 
a weapon that has a round cylinder with holes in it and revolves as fired. A 
pistol automatic has a clip that goes in-through the grip of the gun. Now, what 
type of weapon was it as between those two, if you know? A. I, I don’t know. 

Q. All right. You saw such weapons in the hands of each? A. Yes, I saw 
guns in their hands. | 
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Q. Did you have any money or property in your premises at that time, 
Mrs. Strother? A. Yes, I did. 

-Q. Did you see anyone take any of your money or property from your 
premises? A. I didn’t actually see them take it, no, -- 

151 Q. Allright. A. -- but -- 

Q. There came a time when these men left the premises. Is that correct ? 
A. Yes. | 

.Q. Did you determine whether or not any of your property was missing at 
that time? A. Yes, I did. | 

Q. What did you determine to be missing? A. Money. 

Q. How much money? A. Well, it was $1,200 I had in the bureau drawer and 
$85 in my purse. 

Q. Where was your purse”? A. In my bedroom. . 

Q. On the bed or dresser, bureau or where? A. It was laying on the bed. 

Q. All right. Now, where is your bedroom? Which was your bedroom in 
these premises? Was it the one to the left of your entry door or the one beyond 
that or the one next to the living room? A. My actually bedroom -- mine where 
we -- the smaller room on the end. 

Q. That is this room here? A. Yes. 

152 Q. And your purse was left there? A. Yes. 

Q. Allright. Now, that had $85 init? A. That is right. 

Q. You said something about $1,200. Was that all your money? A. Some 
of it was mine and the rest of it was my sister’s. © 

Q. How did you get it? A. Well, when she went to the hospital I kept it for 
her. 

Q. She gave it to you to keep? A. Yes. | 

Q. Where was that money kept? A. It was also -- it was in the bureau 
drawer. 

Q. In the bureau drawer? A. Yes. 

Q. Inwhat room? A. Inthe middle bedroom. 

Q. And that would be this room here next to the living room. Is that 
correct ? A. Yes, that is correct. 
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@. All right. There is a door, is there moh between the living room and 
the bedroom, Mrs. Strother? A. Yes, it is. 
153 Q. Is that door opened on that date? A. Yes, it was. 
Q. Was it partially opened or all the way pulled back? A. It was partially 
opened because it’s double doors to it. : 
Q.I see. It is a split or double door. Is that correct? A. aes; that is 
correct. 
Q. And it would be open, therefore, in the sins Is that correct? A. 
That is correct. | 
.Q. All right. Tell me, do you wear glasses, Mrs. Strother? A. Yes, I 


do, for reading. 

Q. For reading? A. Yes. | 

Q. Did you have a pair of glasses or reading glasses at home on that date ? 
A. Yes, I did. . 

.Q. Did there come a time you found them to be gone? A. Yes. 


Q. Now, Mrs. Strother, directing your attention to the appearance of these 
two men, McGill and Brooker, in your apartment where was your mother when the 
man pushed you into the chair? A. She was sitting in the living room. 

154 Q. All right. And during the course of this rabbery or robberies how long 
were these men there? A. Quite a while. | 

Q. And what was the condition of your mother at that time and immediately 
after as to calmness or otherwise? A. She was very upset. 

Q. Ail right. And was she wearing her glasses at that time? A. Yes, she 
was. , 

Q. Was she wearing her hearing aid at that time? A. Yes, but she don’t 
always have it on. 

Q. All right. Now, you say she was upset. What do you mean by that ? 
A. Well, she was very excited and she was holding herself like this, and trembling. 

Q. I see. Now, this child that was there, I believe you said was two years 
old. Is that correct? A. Yes. | 

Q. Mrs. Strother, before these men left your premises was anyone re- 
strained in there, tied up at all? A. Yes. 
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MR. DWYER: Well now, your Honor, he suggested the answer to the 
question. | 
155 MR. SMITHSON: I used the word ‘‘restrained’’. I think I have a right -- 
THE COURT: Well, it may be a little leading but I will let her answer it. 
THE WITNESS: Yes. 
BY MR. SMITHSON: 
Q. Who was that? A. My husband. 
_Q. All right. Did you see anyone, any other person that you knew who 
came in those premises after your husband had this altercation with these 


men at the door? A. Yes. 

Q. Who was that? A. George Shaw. 

Q. And at any time did you see him.in the living room, if you can recall? 
A. Yes. 

.Q. Was there anything done to him by either of these men in your pres- 


ence? <A. He was also tied up. 

.Q. All right. A. And gagged. 

Q. Did you see anyone else enter those premises that evening following 
the entry of these men, McGill and Brooker? A. Yes. 

156 Q. Who was that? A. Albert Miller. 

Q. Albert Miller. Is he employed there in the building, if you know ? 
A. He lives there in the building. 

.Q. He lives there? A. Yes. 

Q. Mrs. Strother, do you recall making a report of this to the police ? 
A. Yes. 

_Q. Did you call or did you leave the premises to make the report? A. I 
talked to the detective on the telephone. 

Q. And about what time was that, Mrs. Strother? A. About 11:30 or 
twelve o’clock at night. 

-Q. All right. And to whom did you talk? A. Detective Eldridge. _ 

Q. Now, do you recall going to Police Headquarters on the 20th of Febru-_ 
ary? A. Yes, Ido. 

Q. Did you see anyone there who was in your apartment with a weapon on 
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that date, February the 7th? A. Yes. 

Q. Whom did you see on that date, the 20th of February? A. McGill. 

157 Q. McGill? A. Yes. 

Q. Now, do you recall how he was dressed when you saw him on the 20th 
at headquarters? A. Yes, I think I do. | 

Q. What is your best recollection as to how he was dressed at that time ? 
A. Well, he had on a brown sweater and a cap but I, I, -- I think he had ona 
red shirt but I am not positive. 

.Q. All right. Did anyone go there with you? A. My husband went there 
with me. 


i 


Q. All right. And was the man alone or in a crowd? A. He was alone. 


_ Q. All right. Now, when you saw him were you able to identify him? A. 


Yes, I was. 
Q. Was there ever any question in your mind at that time as to who he 
was ? A. No, there was not. 
Q. And, as I understand it, he is the one who was in your premises on 
February the 7th, 1957 -- 58? A. I am positive that he is. 
Q. All right. Going to the 24th of February of 1958, did you have occasion 
to again go to headquarters? A. Yes,I did. 
158 Q. And at that time did your husband accompany you? A. Yes. 
Q. Did you identify anyone at headquarters on that date? A. Yes. 
Q. At the time you made the identification was it a single man standing 
alone or was it in what is known as a lineup of several men together? A. It 
was what I think was a lineup. It was more than one man. 
.Q. All right. Approximately how many, if you recall? A. Five or six. 
Q. All right. Did you identify anyone at that time? A. Yes, I did. 
Q. Who was that? A. Brooker. 
Q. And that is the man that you identified on the second occasion you stepped 
down here, the one in the center. Is that correct? A. That is correct. 
Q. I believe you also stated that he is the one who was wearing this 
lacerated mask. Is that correct ? A. Yes. 
159 Q. Is there any question in your mind at that time that he is the one who was 
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in your apartment on that date? A. No. 
* * * * * * * 
CROSS-EXAMINATION 

BY MR. DWYER: | 

Q. Mrs. Strother, how many times in your life have you seen the defend- 
ant McGill? A. Three times not counting today. _ 

Q. Will you give us those three times? A. When he first came to the 
door and asked for my husband; the second time when he came in and robbed 
us, and the third time down at Police Headquarters. 

Q. And that would be the- third -- the third time would be on February 
20th? A. That is correct. | 

Q. Now, the first time that you say that he appeared at your door, I be- 
lieve you testified that there was a grocery boy there? A. Yes, I did. 

Q. Did they both come to the door at the same time? A. WhenI opened 

160 the door both of them was there. 

Q. Approximately how old was the grocery boy ? A. About seventeen. 

Q. Was he going to deliver something at your apartment? A. Yes. 

Q. Something you had ordered? A. Yes. 

Q. And you know the market or the store that he came from, did you not? 
A. Yes, I did. 

Q. Did you know the grocery boy? A. Yes. 

Q. Did you know his name? A.I know his first name. 

Q. All right. Now, on this occasion I believe you stated that the defendant 
McGill asked you if Frank was in. Is that all he said? A. Yes. 

Q. And you told him Frank was not home? A. Yes. 

Q. Did he ask you anything else? A. No. 

Q. And did he go and leave at that time? A. Yes, he did. 

161 Q. And you were at the door, were you not? A. Yes. 

Q. Was there anybody else with him? A. No more than -- 

Q. Besides the grocery boy?. A. No. 

Q. Now, subsequent to that I believe you said you went back to the kitchen 
and you started feeding your niece? A. Yes. 
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Q. And then your husband came home? A. Yes. 

Q. And you told him what happened ? A. Yes. 

-Q. Did you tell anybody else? A. No. 

Q. Did you do anything else up until the time your husband came home 
with respect to this visit before of McGill? A. Yes, I, I called the desk. 

Q. And that was for what purpose, Mrs. Strother ? A. The grocery 
boy said he had seen some men in the hallway and they called and told me 
and I called the desk to see who was loitering in|the hallway. _ 

Q. And the desk told you that somebody ) just gone up -- A. Yes, they 

_ had left the building. 

Q. And did you know the person to whom yqu talked at the desk? A. No. 

It was one of two of the men that were on the desk downstairs. 


162  $Q. In other words, it was a regular employee of the hotel, was it not? 
A. Yes. 
Q. And you can find out his name, can you ie ? You can find out who you 


_ talked to, can’t you? A. I suppose so. | 
Q. Now, after this call you told your hus about it and then there came 
a knock on the door? A. Yes. 
Q. Now, I believe you said that you heard ajscuffle at the door? A. Yes. 
Q. Well now, Mrs. Strother, at the time you heard the knock at the door 
were you expecting some sort of trouble? A.No,I was not. 
Q. Did you go out to the door to find out what the scuffle was about? A. 
No, but I was still upset. 
Q. What were you upset about, Mrs. Stroth ir? A. Well, the strange man had 
come to the door. 


» 


Q. And then you were only upset because you -- you were upset because 
a man came to the door and asked if Frank was in and then left? A. Well, I had 
‘said the men was loitering in the hallway and the on the desk had told them 
to Bz had said they had left. 
163 Q. Let me ask you this, Mrs. Strother: Whdn you opened the door originally 
for what you said was McGill, you said there were no other people there but 
the grocery boy -- A. Yes. | 
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Q. -- what made you call the desk? A. The grocery boy had told the man at 
the store that he saw some men in the hallway and he called and asked me was I 
all right; that the boy had seen some men in the hallway near my door. 

Q. And then because of all this -- A.I called the desk and asked them to 
see if there was anyone loitering in the hallway. 

Q. I see. And then when the knock came on the door you -- and you heard 
a scuffle you immediately went to the telephone and attempted to call the police. 
A. Yes. , 

Q. Is that right? All right. Now, you were unable to complete the call 
and you say that McGill ran into the room and snatched the phone out of your 
hand or somebody -- A. Somebody did. 

164 Q. And I believe you testified that your husband was tied up and this other 
man was tied up. A. Yes. 

Q. Were you tied up? A. No,I was not. 

Q. And this was all about seven o’clock? This alleged -- this robbery took 
place about seven o’clock, did it not, or 7:30, between seven and 7:30? A. Yes. 
-Q. And you made the telephone call to the police approximately eleven 

o’clock that night? A.I talked to the police around 11:30. 

Q. All right. Now, is there -- what reason did you have for waiting from 
7:30 until 11:30 to call the police? A. It wasn’t all my money and my sister was 
very ill in the hospital and she wasn’t getting along too well, and I didn’t want to 
upset her. I didn’t know how it would be reported or come out in the papers and 
she might read it or something and I had to -- and my mother was very upset and 
I had to try to help her. 

Q. Well now, let me fully understand you, Mrs. Strother. You were at- 
tempting to call the police when you heard a scuffle at the door but then after 
the robbery took place you debated for some hours whether or not to notify the 
police. Is that your testimony? A. I did not call the police immediately, no. 

165 Q. In other words, you were thinking over whether you should the four-hour 

period. Would that be a true statement? A. Well, yes. 

Q. And were you in the apartment -- did you remain in the apartment be- 
tween 7:30 and the time you called the police at 11:30? A. No,I did not. 
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Q. Where did you go? A. I went out a little while. 

Q. And how long were you gone? A. I had no telephone at home to call 
and talk to anyone. 

Q. Now, did you release your husband before you went? A. Beg pardon? 

Q. Did you release your husband -- at what time -- A. No, he untied -- 
he kept struggling until he got loose himself. | 

Q. I see. And then you left? A. No. 

Q. Well, when did you leave then? Did you do it before he untied himself 
or afterwards? A. I went out later in the evening. 

166 Q. Later in the evening. I see. And approximately how long did it take 

for him to gain his freedom, to untie himself? A. Five minutes. 

Q. Five minutes. So approximately 7:35 he was free and you were free 
also. Right? A. No, Iam not saying 7:35. 

Q. Well, I am asking you, ma’am, is it approximately. I realize you 
didn’t keep track of the time, but would it be approximately 7:35 or 7:40? A. 


Well, he untied himself. 
| Q. Yes, ma’am. All right. After you reported this thing to the police, 


the police, did they come to your apartment or di you go down to headquarters ? 


A. I went to headquarters. 
Q. Did your husband go with you? A. No, pot then. 
Q. And was that the same night or was it on a later date? A. Ona later 


date. 
Q. Now, between this offense -- this transaction took place February 7th, 


did it not? A. Yes. 
167 Q. And to get the time sequence right, you went to Deacsva ene to identify 


McGill on the 20th -- A. Yes. 
Q. -- of February ? A. Yes. 
Q. Now, between the 7th and the 20th of February, Mrs, Strother, how many 


times did you go to headquarters? A. Twice. 

Q. Twice. And did you discuss this matter lwith the police on other occa- 
sions? A. Two other occasions. | 

Q. And would that have been at your house4 A. Yes. 
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Q. On the two times that you went to headquarters one of them was by 
yourself. Was the other one by yourself or with your husband - this is between 
the 7th and the 20th? 

MR. SMITHSON: Does it include the 20th? 

MR. DWYER: No, it does not include the 20th; I am sorry. 

BY MR. DWYER: 

Q. Say, between the 7th and the 19th, inclusive. A. Well, I only went once 
then. 

168 Q. Oh, once and that was by yourself? A. Yes. 

Q. Now, when you went to headquarters on this other time by yourself 
what did you do? Where did you go and who did you see and what did you do? 
A. I saw Detective Eldridge. 

Q. Yes, ma’am, and what did you do with him? A.I saw Detective Dixon, 
too; both of them. | 

Q. All right. What did he do? What did you talk about? A. Well, we 
talked. I looked at some pictures and talked; that’s all. 

Q. Incidentally, Detective Eldridge is a friend of yours, is he not? He was 
a friend before this? A.I know him, yes. 

Q. I am sorry; I didn’t hear your answer. A. Yes. 

Q. Yes. Now, you talked and looked at some pictures? A. Yes. 

Q. Did you pick out any pictures? A. No,I did not. 

Q. And on the occasions when the detectives came to the house how many 
were there? Two? A. Two. 

169 ‘Q. And was your husband there on those occasions? A. One of them. 

Q. On one of them. Now, the one occasion that the detectives came to the 
house what did you do then, you and your husband and the detectives ? A. The 
time my husband was there we talked. | 

Q. And what did you talk about? A. The robbery. 

Q. This robbery? A. Yes. | 

Q. And did anything else happen there? Did you do anything? A. Well, 
told them of the robbery and made reports, you know, fixed -- might have looked at 
some pictures. 
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Q. Go ahead. A. I said we might have looked at some pictures. 

Q. You might have looked at some pictures. Do you recall picking out 
any pictures? A. No, I do not. 

Q. All right. Then on the 20th of February you went to Police Head- 
quarters, did you not? A. Yes. 

Q. And how did you happen to go on that day? Telephone call? A. Yes. 

170 They called us to come identify a man they had. 

Q. And who called, if you know ? Was it Dixon or Eldridge? A. I am 
not positive. 

Q. Was it one of them? A. One of them. 

Q. One of them, and they called you to come down to headquarters to 
identify the man, one of the men who had robbed your apartment? A. Yes. 

Q. Is that correct? And you and your husband, pursuant to that request, 
then came down to headquarters, did you not? A. Yes. 

Q. And you went to the robbery squad? A. Yes. 

Q. And when you went to the robbery squad you met Detectives Dixon and 
Eldridge ? A. Yes. . 

Q. And they took you back and showed you the defendant McGill, did they 
not? A. Yes. 

Q. And McGill was by himself at that time, was he not? A. Yes, he 

were. 
Q. They said, ‘‘This is McGill’’, and so forth and soon. Right? A. Yes. 
171 Q. And now, isn’t it true, Mrs. Strother, that you said that you don’t want 

to identify 2 man who is not guilty or words to that effect; you want to be careful? 
A. I don’t remember saying that. 

Q. Do you recall saying anything about you want to be sure? A. Well, 

- anyone wants to be sure, -- 
* * *€©* *&©* *&* &©& KK 

Q. Do you recall saying it, Mrs. Strother, when you got down to the identi- 
fication? A. I might have. 

Q. Now, when you saw McGill, I believe you testified that he had on a brown 
shirt, a brown sweater, -- a red shirt and a cap. A. I am not positive of the shirt. 
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but the sweater and cap, yes. . 
.Q. And that would be the same sweater that he is wearing today? A. The 
same color, yes. 

MR. SMITHSON: I don’t know that the witness could answer that except 
as to the color. 

172 BY MR. DWYER: 

Q. Well, does it look like the sweater that he is wearing today? A. Yes, 
it does. 

Q. Now, did there come a time when you were down there with the defend- 
ant McGill that he was asked to try on some hats? A. Yes. 

.Q. Now, when you first got there, Mrs. Strother, did you say right away, 
‘‘this is the man’’, or did you say, ‘I don’t know; I want to be sure’’?? A. I don’t 
recall saying anything right off. | 

Q. Well, did your husband say anything right away? A. I don’t remember. 

Q. Did he at any time say anything in the presence of the defendant McGill? 
A. I don’t remember. 

Q. When you say you don’t recall identifying him or saying anything right 
off, when did you say something about identifying him? A. After I looked at him 
good. Sy 

Q. Well now, did anything happen between the period of time when you first 
saw him and the period of time that you said that he was the man? A. What do 
you mean “‘happen’? ? 

173 Q. Well, did he do anything? Did he do handsprings, say anything, sing, 
shout, or anything else? A. No, he didn’t. 

Q. Did anybody do anything to him? A. No. 

Q. Did they try a hat on him? A. Yes. 

Q. When was this? A. At the same time. 

Q. Was this before you identified him or afterwards? A. During the time 
‘glee we were making the identification. | 

‘Q. Did you say something to either Sergeant Dixon or Detective Eldridge 
about not being able to identify this defendant with only a cap on? 


* * * * © *€©* © 
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Q. Mrs. Strother, I believe at the recess you hadn’t answered my last 
question: At the time you were down at Police Headquarters with your husband 
174 and you were shown the defendant with a cap on didn’t you make some 
statement to the police about not being able to identify him with a cap and you 
_ would like to see him with a hat? A. No. I did not. That particular statement. 
Q. Iam sorry. Go ahead. A. Not that particular statement, no. 
3 Q. Well, can you tell us what statement you did make? A. I was positive 
he was the man but I said I would like to see him with a hat on also. 
Q. And it was at that time that they went and got a couple of hats? A. Yes, 
they put a hat on him. 
Q. And they put a hat onhim? A. Yes. 
Q. Now, was it after the hat was put on him that you said that he was the 
man? A. No, I had said so before. 
Q. You had said so before? A. Yes. 
Q. And you had wanted to see him in a hat to make doubly sure? A. Yes. 
Q. Isee. All right. Now, at that time or during this period of time was 
175 the sixteen-year old -- seventeen-year old grocery boy brought in? A. Not 
at that time, no. 
Q. Was he brought in at a later time to identify the defendant McGill? A.I 
think he was at one time. 
.Q. Well now, didn’t you discuss -- strike that. You have talked over the 
identity of these people with the grocery boy, haven’t you? A. No, I have not. 
Q. Have you talked to him about the offense since it happened? A. No. 
Q. Have you seen him? A. Yes, I have seen him. 
Q. And you haven’t said anything about this offense? A. I only see him 
once in a while. 
Q. Once ina while? A. Yes. | 
Q. But you haven’t talked to him about this particular offense? A. No, I 
haven’t particularly talked to him about it, 
* * *©* *©§ &* © * * 
BY MR. DWYER: - 
176 Q. Yes, ma’am. Have you talked to the people that were on the desk -- 
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strike that. Have you talked to the person who was on the desk when you called . 
on the 7th since the 7th about the identity of the people? A. No. 
Q. Did you give a description to the police of the defendant McGill? A. 
Yes, I did. 
Q. And what specifically did you tell them to look out for? A. His eyes. 
He had very funny eyes. I noticed that particularly. 
Q. All right. A. And the shape of his face. 
Q. All right. And what did you describe the shape of his face as being ? 
A. Well, he had high cheek bones and sort of a long face. | 
177 Q. All right. Now, let me understand you fully: His eyes, his face, be- 
cause of the high cheek bones -- was there anything else? A. No, I particularly 
noticed his eyes. 
- Just his eyes? A. Yes. 
; And the high cheek bones? A. Yes. 
Q. And you mentioned that to the police? A. Yes, I did. 
.Q. And that would be to either the sergeant -- which one, Sergeant Eldridge 
or Sergeant Dixon or both? A. I think I spoke of it to both of them. | 
Q. Was there anything else that you can think of that you mentioned to the 
police as being an identifying characteristic of the defendant McGill? A. No. 
Q. Well, now, isn’t it a fact, Mrs. Strother, that he has a very pronounced 
scar on his face? A. Yes, I, I think he does have. | 
Q. Didn’t you mention that to the police? A. No, I noticed his eye more. 
I didn’t -- 
Q. Did you os Iam sorry. Did you finish? A. Yes. 
178 Q. Did you notice the scar? A. No. 
-Q. Incidentally, isn’t Sergeant Eldridge a cousin of yours? A. He is married 
to my cousin. 
Q. I see. And when you reported this offense you called Sergeant Eldridge 
personally, did you not? A. I talked to him personally, yes. ; 
Q. In other words, you didn’t report it to the police in general; you called 
Sergeant Eldridge personally? A. Yes. 


*¥ * *£* *&£* © K& HF * 
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CROSS-EXAMINATION 

BY MR. PAULSON: | | 

Q. Mrs. Strother, how long after the first robber entered the apartment 
was it before you were shoved into a chair? I believe you stated you were shoved 
into a chair. A. Yes. I was pushed into a chair, yes. 

__ @. Were you kept in that chair during the entire course of the robbery? A. 
I -- yes, I sit in the same chair all during the robbery. 

179 Q. With respect to the man that you identified as Mr. Brooker, where was 
this man during the course of the robbery within this apartment? A. He was all 
around. He walked into the living room. He went in the kitchen, and he was also 
in the bedroom and walking around. 

Q. Could you state how long he was in the living room? A. Well, he walked 
through there twice, I think, or three times. He came through and he went into. 
the kitchen, and he came back out and he came back in again, I think. 

Q. Do you know how long he stayed in the kitchen? A. Not very long. A: 
few minutes. 

Q. How long did he stay in the bedroom? A. I do not know. 

Q. Now, after you reported the robbery to the Police Department there came 
a time, did there, when the detectives came to investigate at the scene of the 
robbery? A. They came to my house, yes. 

Q. And what time was that? A. They didn’t come on the same date. 

Q. Do you recall was it the next day they came? A. No, it wasn’t the next 

day. 

.Q. Can you give some estimate of the time? Was it a week later they first 
arrived? A. I don’t know. I talked to them on Sunday myself. 

180 Q. Was that at the Police Headquarters? A. Yes, at police headquarters. 

Q. Had they been to your apartment again at that time? A. No. 

Q. Do you recall whether they arrived at your apartment for an investi- 
gation prior to February 20th? A. Yes. | 

Q. Can you make any estimate of the approximate date of the first investiga- 
‘tion as between the Sunday, which would have been the 9th, or February 20th when 
you went to headquarters ? 
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MR. SMITHSON: I suggest this is immaterial, your Honor. 

THE COURT: Will you repeat the question again? 

BY MR. PAULSON: 

Q. Can you give the approximate date that the detectives first came to the 
apartment to investigate the robbery as between the Sunday at which you were -- 
between the Sunday when you discussed the robbery, and the February 20th when 
you went down for identification ? 

MR. SMITHSON: I suggest it is immaterial; two days after, your Honor. 
The officer is here and they can ask him. 

THE COURT: Well, if you remember. Do you remember that? 


181 THE WITNESS: No, I don’t. 


183 


184 


BY MR. PAULSON: 

Q. Were you present when they did come to investigate the robbery? A. 
Yes, I was. 

MR. SMITHSON: I don’t see how the witness can answer and Say as to 
what they did. Iobject. 

THE COURT: I will let her answer, if she knows. 

BY MR. PAULSON: 

Q. You stated you were present when the detectives came? A. Yes, I was. 

Q. To investigate. Did you observe them in the course of their investiga- 
tion? A. Yes. 

Q. Did you observe them dusting for fingerprints? A. No. 

Q. Did you observe them take any physical evidence along from the scene 
of the robbery? A. Does that mean any kind of evidence at all? 

Q. Any physical object. A. Yes. 

Q. Were there any cigarette butts? A. No. 

x * x * * * * * 
BY MR. PAULSON: 
Q. Mrs. Strother, was the money taken in some sort of a container? A. 


Q. Was it your testimony that the money was in a bureau drawer? A. Yes. 
Q. Was it lying loose in the bureau drawer? A. No. It was ina blue envel- 


ope. 
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Q. In a blue envelope. And the money was removed from the blue 
envelope, was it? A. Yes. 
Q. Was this blue envelope given to the police in the course of their investi- 


gation? A.I don’t remember. 
* * * *€©* &* & & * 


Q. Now, calling your attention to the date of February 24th, you stated 
you were called to the Police Department ? A. Yes. 
Q. And was that in the robbery squadroom? A. Yes, it was. 
Q. How many -- how many persons were present in this lineup you referred 


to? A. Five or six. 

Q. And how many tall persons were there? A. Well, there might have 
been a couple of tall ones but no extra-tall ones. 

Q. Would you say that Mr. Brooker is extra tall? A. Yes, I would. 

* * * *©* * & & * 
CROSS-EXAMINA TION 

BY MR. COLSTON: 

Q. Mrs. Strother, did you observe Sergeant Dixon when he drew that 
diagram of your apartment? A. What did you ask me? 

Q. Did you observe Sergeant Dixon when he drew that diagram of your 
apartment? A. Yes, I was there the night that he made a rough, you know, diagram 
of it. 

Q. Is that an accurate diagram of your apartment in the Whitelaw Hotel? 

A. Yes. 

Q. I want to ask you one question, Mrs. Strother, concerning the lighting 
in this area in the haliway. Is it bright or dim or just what? Is it very bright 
lighting right in this area here? A. No, it is not extra bright. With the lights 
on in the other bedroom and the living room and all it is enough light out there 
to see very well. 

Q. But were the lights on during the time that this robbery was committed ? 
A. Light on where ? 

Q. Was the lights on in the bedroom and the living room? A. Yes, they was. 

186 MR. COLSTON: I have no further questions. 
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MR. SMITHSON: Just one question: 
REDIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Mrs. Strother, is there any question in your mind as to this fact: 
That the defendant McGill and the defendant Brooker entered-your apartment and 
committed that robbery on that date? A. There is no doubt at all. 

MR. SMITHSON: That is all. 

THE COURT: Just one question: Do you remember where you used the 





telephone to call the police about eleven p.m. ? 

THE WITNESS: No, I don’t. | 

THE COURT: Was it on the outside of the building of which you live ? 

THE WITNESS: Yes. I talked to him on the outside of the building from 
where I live. 

THE COURT: Did I understand you correctly when you said you couldn’t 
call the police from your apartment ? 

THE WITNESS: Yes, I said that. . 

THE COURT: What was the reason for that, I mean, that you couldn’t call? 
I am just trying to clear up a point in my own mind. 

187 THE WITNESS: They broke the telephone lines. 

THE COURT: Well, that is what I wanted to find out. 

MR. PAULSON: CanI ask one question ? 

REC ROSS-EXAMINATION 

BY MR. PAULSON: 

Q. Will you state, Mrs. Strother, how this telephone was broken? Was it 
pulled or cut? A. I don’t know. It was just snapped in two, the wires were, you 
know, snapped in two, but how it was done I don't know. 

MR. PAULSON: Nothing further. 

MR. COLSTON: Your Honor, may I ask one question about this telephone ? 

THE COURT: You may. | | 

REC ROSS-EXAMINATION 
BY MR. COLSTON: 
Q. Mrs. Strother, do you have a direct line coming into your apartment or 
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do you have it operated at the desk and relayed calls up to your apartment? A. 
I have a direct line. 

Q. A direct line? A. Yes. 

MR. COLSTON: I have no further questions. 

x * *&* &£* *£* &* & * 
188 GEORGE SHAW 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name, sir, is George Shaw. Is that correct? A. Yes, sir. 

Q. S-h-a-w? A. Yes, sir. 

Q. Keep your voice up, Mr. Shaw. I want each member of the jury to 
hear you, the defendants, and their counsel. You live, sir, where? A. 1304 
13th Street, Apartment 1. 

Q. Is that in the Northwest section of Washington? A. Northwest. 

Q. Do you know Frank Strother? A. I do. 

189 Q. Do you know his wife, Mrs. Audrey Strother? A.I do. 

Q. Did you know them on February the 7th of 1958? A.I did. 

Q. Did you have occasion, sir, to go to their home? A. I did. 

Q. Where was their home at that time, if you recall? A. At the Whitelaw. 

Q. Do you recall at this time what their apartment number was? A. Two 


hundred. 
Q. What time did you go there, Mr. Shaw? A. Around about a quarter after 


seven. 
Q. And was the door opened or closed when you arrived? A. It was closed. 


I had to knock on the door. 

| Q. Did anyone admit you? A. A gentleman admit me with a gun. 
Q. And is that man here in the court today? A. Yes, sir. 
Q. Which one? Would you step down and point him out,sir? 
(Thereupon the witness stepped down from the witness stand.) 
Walk over before him and point him out. 
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A. (The witness indicated.) 

190 Q. Which one is it, sir, at this time? A. This one. 

MR. SMITHSON: May the record reflect the witness is pointing to the de- 
fendant Brooker, your Honor ? | 

MR. DWYER: May the record also reflect that the witness pointed to Mc- 
Gill also first ? 

MR. SMITHSON: I don’t know that he did. 

THE COURT: Well, I think that is a question for the jury to decide. 

MR. DWYER: Well,I think it should be in the record, too, your Honor. 

THE COURT: Well, the jury has been watching. I assume they watched 
the witness when he got off the stand and they will make up their own minds. 

BY MR. SMITHSON: - 

Q. Tell me, sir: Among the three persons -- I’ll put it this way: Among 
the six people who are seated at this table here you pointed to the third man 
fromthe right, which is the defendant Brooker, or to the second one, the defend- 
ant McGill? Which is the one, sir, who entered -- A. The one right there 
with the -- that’s him. 

Q. This one here with the striped shirt on, sir, and the grey suit? A. Yes, 
sir, that’s him. 

191 Q. All right. Now, was he armed? Did he have a weapon? A. Yes, sir. 

Q. What kind of a gun, sir? A. I don’t know what kind it was because I didn’t 
take that much time to, to be thinking about what kind it were. 

_Q. Well, when he opened the door with this weapon, it was a gun. Is that 
right? A. It was a gun. 

Q. What did he say or do? What did you say or do? A. Took the gun and 
say, ‘‘comeon in here’’. WhenI got in he pushed me back up against the wall. 

Q. He pushed you against the wall? A. Pushed me back in the hallway. 

Q. All right. Now, was that hall lighted at that time? Was the light on? 
A. Well, the light from the living room, you could see in the hall. 

Q. All right. Was there anyone else there at that time other than the people 
who live in that apartment? A. At that time when I got inside the living room -- 
I wasn’t we I didn’t get into the living room then. 
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Q. All right. A. I just was in the hall. 


192 Q. All right. A. And then he pushed me up against the wall and went 


through my pockets. 
Q. Who went through your pockets? A. The gentleman on the end there. 
THE COURT: Let him step down. 
BY MR. SMITHSON: 
‘Q. Would you stand down and identify which one ? 
(Thereupon the witness stepped down from the witness stand.) 
A. This gentleman. 
Q. Do you mean the man with his hand to his face? A. That is right. 
MR. SMITHSON: May the record reflect that the witness has identified 
the defendant Glover? 
THE COURT: The record will reflect that. 
(Thereupon the witness resumed the witness stand.) 
BY MR. SMITHSON: 
Q. How did he go through your pockets? A. While I was up against the 
wall, my hand up on the wall, and he just went in my pants’ pocket. 
.Q. Did he have any weapon with him at that time? A. I didn’t see none 
with him. 


193 Q. All right. Did you ever see him with a weapon there that day? A. I 


didn’t. 

Q. Or that evening? Did you see anyone other than the defendant Brooker 
and the defendant Glover there that night? A. Anyone else? 

Q. Yes, sir, who wasn’t normally in that apartment. A. Well, Mrs. 
Strother and the little kid and her mother was in the -- was seated in the living 
room. 

Q. All right. Did you see anyone else there who was a stranger to that 
family? A. No, I didn’t. 

Q. All right. Now, what was taken from you sir? A. $129 and my billfold. 

Q. Was your billfold taken? A. And my. keys to my car and my credentials, 
driving license, and whatnot. 

-Q. Where was this money taken from you? A. Where was it taken from? 


Ay 


* 
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Q. Yes, where were you standing or what were you doing at the time? A. I 
was in the hall at that time with my hands up against the wall. 

Q. I see. And you said the defendant Glover took that money? A. Yes, sir. 

194 Q. Now, did you stay in that hallway, sir? A. I stayed there. When he got 

through searching me he tied my hands behind me, and he seated me in the living 
room. 

.Q. All right. That would be the same man, the defendant Glover, or someone 
else? A. Well, this Mr. Glover. 

MR. COLSTON: I can’t hear the witness. We couldn’t hear you. What name 
did you say ? 

THE WITNESS: Glover. 

THE COURT: Which one is he and where is he seated? 

THE WITNESS: The guy right there where I said. 

THE COURT: Suppose you step down again so the record will be clear on 
it. Just go over close to him and indicate. 

(Thereupon the witness stepped down from the witness stand.) 

THE WITNESS: This gentleman right here. 

BY MR. SMITHSON: 

Q. The same one with his hand to his face? A. Yes. 

THE COURT: All right. 


(Thereupon the witness resumed the witness stand.) 
MR. SMITHSON: May the record so reflect it is the defendant Glover ? 


THE COURT: The record may. 
MR. SMITHSON: Will you mark this for identification ? 
THE DEPUTY CLERK: Government’s Exhibit No. 4 for identification. 


(Thereupon an object identified as a rope was marked 
by the Deputy Clerk as Government’s Exhibit No. 4 
for identification.) | 


BY MR. SMITHSON: 

°Q. I show you Government’s Exhibit 4 for identification, Mr. Shaw. I ask 
you to examine it and state whether or not you have seen it before? A. Oh, yes. 

Q. Keep your voice up. A. This is the rope. ) 

Q. Where did you see that before? A. In Mr. Strother’s apartment. 
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Q. In Mr. Strother’s apartment? A. Yes, sir. 

Q. And what use was made of that rope, if any? A. It was tied -- my 
hands was tied behind me with that rope. 

196 Q. All right. And were you taken anywhere, in any room in that 

apartment with your hands so tied? A. In the living room. 

Q. All right, sir. And you can identify this as the same piece of rope 
that was tied -- A. This is the same piece, yes, sir. 

Q. All right. 

MR. SMITHSON: The Government offers Exhibit No. 4, your Honor. 

THE COURT: Any objection? 

MR. DWYER: I have no objection. 

THE COURT: Any objection? It may be admitted in evidence. 


(Thereupon the object heretofore marked as Govern- 
ment’s Exhibit No. 4 for identification was received 
in evidence.) 


* * * *&* &* KE EF * 
CROSS-EXAMINATION 
BY MR. PAULSON: 
Q. Mr Shaw, -- A. Yes, sir? 
Q. -- how was Mr. Brooker dressed on the evening of the robbery? A. 


How was he dressed? 1S 
Q. Yes. A. He was -- he had on a mask across his nose. He had on a cap. 
198 Q. Acap? A. He hadona cap. 
Q. What color was the cap? A.I didn’t pay too much attention. I was watching 


that gun. 
Q. Did he have on a coat? A. Well, he had on a coat. I don’t know whether 
it was -- what color that was. 
Q. Do you recall anything about his shirt or pants? A. Well, no, I didn’t. 
He was so fast I didn’t pay no attention to the clothes but I recognized the face. 
MR. PAULSON: That is all. 
CROSS-EXAMINATION 
BY MR. COLSTON: 
Q. Now, Mr. Shaw, you testified that Mr. Glover searched your pockets 
on this particular date. Is that correct? A. Right. 
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_Q. Now, would you mind -- do you see the map on the blackboard there ? 
A. Yes, I do. 

Q. Would you say that is the adequate description of the apartment where 
Mr. and Mrs. Strother lived on February 7th? A. Yes, it is. 

199 Q. Now, I am going to point here and ask you approximately where were 

you when this search was made by Mr. Glover ? 

MR. SMITHSON: I think may be the witness could step down. 

THE COURT: All right. Suppose you step down. Keep your voice up, will 
you, please ? 

(Thereupon the witness stepped down from the witness stand.) 

All right. You may proceed. What was the question? 

MR. COLSTON: Approximately where was the witness or where was Mr. 


Shaw when he says that Mr. Glover went through his pockets, your Honor. 
THE COURT: All right. | 
THE WITNESS: This is the door at -- that entered this hallway before you 


get to the apartment, and this man was standing here with the gun entered to me and 
shoved me up here, hands up against this wall. That is where I were when he 
went through my pockets. Mr. Strother -- they had him here tied up at that time. 

BY MR. COLSTON: 

Q. Inthe hallway? A. Yes, sir, right there. This heres the door entering 
into the living room and he was tied up with his hands behind him. The other 

200 gunman was -- he was between this door, leading to the bathroom, and 

here; the gun pointed towards the wall in this door. 

Q. In other words, at that time you say all three were in the hallway. Is 
that correct, sir? A. That’s right. | 

Q. Now, sir, you made a statement that -- 

MR. SMITHSON: If I might interrupt counsel, may I interrupt counsel to 
make a mark on here as to where the witness said he was searched ? 

THE COURT: All right. You may. 

MR. COLSTON: Yes, sir. In fact, I would like to see a mark where all 
three gunmen were supposed to be in the hallway. 

THE COURT: Well, suppose you let him do it. You take the crayon. 
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MR. SMITHSON: Here is the crayon, sir. 

THE COURT: What do you want him to do, counsel ? 

MR. COLSTON: Just make a mark where he said all three robbers or 
gunmen were standing in the hall. 

THE COURT: You mean, the position of these three -- 

MR. COLSTON: That is right, when he was -- 

THE COURT: Do you understand the question ? 

MR. COLSTON: Do you understand my question ? 


201 THE WITNESS: Yes, sir. 


THE COURT: All right. You may go ahead and do it. 

BY MR. COLSTON: 

‘Q. Just place a mark. A. The man that went through my pocket -- I was 
up against the wall and he was going through my pocket there. 

Q. I think you testified on direct examination that this man -- that you 
were pushed or forcedto go into the living room. Is that correct, sir? A. That 
is after I was searched. 

Q. That is what -- I mean, after you were searched? A. Yes, sir. 

Q. Now, did this defendant Glover participate in forcing you into the living 
room? A. Well, he shoved me in there and he went through my pockets. 

Q. Did he go into the living room himself ? A. He was -- he was just about 
at this point here. He pushed me in the living room. I had a seat in there. 

.Q. By the way, where were you seated when you entered the living room ? 
A. Where was I seated ? 

Q. Yes, sir. A. It was a davenport right along here and I was sitting on the 
davenport. 

* * * * * * * * 
202 Q. How many davenports were in this living room, sir, to your recollection? 
A. It was -- it was one, 

.Q. One davenport? A. That’s right. 

Q. All. right. Just go ahead and tell the Court and jury just where, where 
you were forced to sit down. A. WhenI came in the living room I didn’t set on 
the davenport. I went right through here and standing sis there was a chair sit- 
ting there, a big chair. That’s where I had a seat at. 


ev 


> 
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203 Q. Now, did you observe any other -- any other persons in this living 
- room? A. Mrs. Strother and -- 

Q. Where was she seated at this time, sir? A. Mrs. Strother and her 
mother was sitting right here near the door; Mrs. Strother and her mother and 
a little girl. It was a table sitting right there that the telephone was on and a 

. Chair sitting there. They were seated in that chair.: 

Q. Was anyone occupying any other seats in the living room? A. No, it 
wasn’t. . 

Q. Now, approximately how long did you remain in this particular living 
room before, before -- before Mr. Miller came? A. Oh,I guess it’s about five 
minutes. 


204 BY MR. COLSTON: 

Q. Mr. Shaw, do you recall what defendant Glover had on on this particular 
day; just what type of clothing he had on? A. He had on a hat and an overcoat. 
Just the color -- I don’t know -- a hat and os | 

Q. He was wearing a hat and an over - -- A. The hat was pulled down. 

* * * *&* €* &£ KK 

Q. Approximately how long did you remain in this apartment on that after- 
noon, sir, after this robbery had been committed? A. As soon as I could get free 
I left there. 

Q. Did you report this incident to the police? A. No, I didn’t. 

bt Q. Did you go down the steps in the apartment leading to the outer entrance 
when you left or did you use a back way? A.I went out the -- I went out the front. 

Q. Did you pass the desk that is located in the Whitelaw Hotel? A. No, I 
didn’t. I went out on the street side. 

Q. You didn’t go by the desk? A. No, I didn’t. 

205 Q. Did you ever make a report of this incident to the police? A. No,I 

didn’t. ) . 
Q. Can you tell the Court and jury any reason why you didn’t make this report 
to the police that you were robbed of $129 and your wallet and also -- that is all; 
just the billfold and your wallet containing $129, 
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Is there any particular reason why you didn’t report this business to the 
police? A. Well, I didn’t think it was necessary because I just figured I had 
lost it. I was where this robbery was and I didn’t think it was necessary to re- 
port it, and I tried to get my keys to my apartment and my car keys. 

Q. Well, didn’t you also say that you had your driving license in your wallet ? 
A. Yes, I did. sO 

Q. Have you been driving since this incident happened? A. Sure. 

MR. SMITHSON: That isn’t material. 

THE COURT: I don’t think that is material. I will let you come to the 
Bench if you can convince me that itis material. I might be willing to hear it. 

206 MR. DWYER: Will you indulge us a minute ? 

MR. COLSTON: May I approach the Bench? — 

THE COURT: Yes, all of you. 

(At the Bench:) 

THE COURT: What was the last question and answer t. 


MR. COLSTON: I asked him had he been driving since -- 
THE COURT: Without a permit ? 


MR.COLSTON: Without a permit. 

THE COURT: All right. . 

MR. COLSTON: He says that -- he testified on direct to Mr. Smithson’s 
question that his billfold was: lost containing his keys and his automobile license, 
and he elaborated on some other things in that. wallet. And it is a question as to 
whether or not the wallet was even taken. I think it is material. 

MR. DWYER: Credibility. 

MR. COLSTON: Now, he said that he didn’t report it to the police, your 
Honor. If he didn’t -- you are supposed to. Any time you lose your license you 
are supposed to come in and report it. | 

THE COURT: Suppose it shows that he was guilty of driving without a per- 
mit? He hasn’t been adjudicated or convicted of it. 

MR. SMITHSON: And that isn’t an offense, driving without a permit, since 

he has a permit lawfully issued to him. 
207 THE COURT: For what purpose do you think the testimony is admissible? 
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That is what I want to find out. To show that he has been driving without a per- 
mit ? | | ‘; 
MR. COLSTON: Well, on this credibility. I want to say either that he is 
driving without a permit or else he has a duplicate permit because we all know 
the real reason why this incident wasn’t reported, your Honor. I didn’t mean 
for that to go into the record. | . 

THE COURT: You think they were numbers operators -- 

MR. COLSTON: We know they are. 

THE COURT: All right. That is no defense to a robbery case. 

MR. COLSTON: That is no defense to a robbery case but I am not trying 
to bring that out. 

THE COURT: It doesn’t make any difference, in other words; if they had 
a million dollars and they were gamblers it doesn’t mean that they can be stuck 
up at the point of a gun. 

MR. DWYER: Might I say this ? 

THE COURT: All right. 

MR. DWYER: In support of what Mr. Colston is trying to ask him, I think 
it is greatly material because of the fact that the witness said that he has lost, 
in this particular robbery in which these men are charged, a license. 

208 Anything going to show that he might not have lost that license would cer- 
tainly go to his credibility. 

THE COURT: Did he say he lost a license ? 

MR. SMITHSON: He said a wallet. 

MR. COLSTON: He testified -- 

THE COURT: Wait a minute. One at a time. 

MR. DWYER: He said, first of all, a wallet and then on Mr. Colston’s cross- 
examination he admitted that his license was there. 

MR. SMITHSON: I believe that is correct. 

MR. DWYER: Now, going to the question as to whether or not he actually 
did lose that license, the fact that he has or has not been driving since then cer- 
tainly would be relevant. 

THE COURT: Didn’t he already answer the question? He said he had been 





‘driving without a license. 

MR. SMITHSON: No, he didn’t answer that question. 

‘THE COURT: All right. You can ask that question. 

MR. SMITHSON: I object to that, your Honor. | 

THE COURT: Well, here is what you are trying to do, as I see the Pic- 
ture. You are trying to get before the jury indirectly what you can’t do directly. 
You are trying to show that this man violated the law apparently by driving a 
vehicle, which is a misdemeanor, of course, without a proper license. Isn’t that 
what you are trying to show? — 

209 MR. COLSTON: That has come about indirectly but the truth of it, your 

Honor, I was trying to bring out: Here you have a man robbed at the point of a 
gun, and it is so insignificant to him that he doesn’t even care whether he reports 


it to the police. 

THE COURT: All right. Suppose he didn’t report it? Let’s assume that 
he didn’t report it. The jury can make up their own minds whether or not he 
was concealing anything. They may find or surmise -- they shouldn’t do it but 


they may -- that he was violating a law; that this money was gotten as a result 
of gambling or something like that and that that is the reason he didn’t want to 
report it; that he might have been questioned by the police as to where he got the 
money or as to why he was in this apartment; he might have been in a place 
where people bet on numbers; he may have had any number of reasons. I don’t 
know. You have already established that he didn’t report it. You can argue it 
to the jury. 

“MR. COLSTON: When Mr. Glover was carried down before the Commissioner 
it was stated that there was one other person that Mr. and Mrs. Strother could 
not identify before this Commissioner. Now, it is in here. Sergeant Dixon says 

that an essential witness -- no, Mr. Stark made this statement: 

210 ‘‘An essential witness who the Government will require to identify this 
defendant is ill. We would request a continuance until the 11th of March. We 
are ready to proceed with regard to the other two defendants.’’ 

And then came the argument for the reduction of bond. 
THE COURT: What are we going into this for? Isn’t this all collateral? 
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MR. COLSTON: This man was brought in after the -- the particular de- 
fendant was brought down twice before the Commissioner. I didn’t know how did 
he get into the case. | 

THE COURT: I don’t know how he got in this. I assume the police arrested 
him for some reason. 

MR. COLSTON: I also planned on asking him where does he work. Would 
that be going too far into this numbers business ? 

THE COURT: I don’t know where he works. You might ask him. 

MR. COLSTON: AndI might ask him why was it that he didn’t appear down 
at the Commissioner’s office. 

MR. SMITHSON: I don’t think that -- 

THE COURT: Wait a minute. Suppose you ask him? He may say, “I was 
never called down there’’. I don’t know what he is going to say. You can ask him 
how many times has he seen this man before. Let him tell you, if he has seen 
him only once or if he has seen him before at headquarters. Let him tell you. 

211 How can he tell why he was not called to headquarters ? There may have been 
a million reasons why he wasn’t called down there. 

MR. DWYER: Would your Honor indulge us to talk about that while we are 
here at the Bench? I was wondering -- this is certainly out of order -- butin _ 
the interest of saving time, I was wondering in view of the fact, for my own cross- 
examination of the first witness -- there were some discrepancies in this. I 
was wondering if we could have a stipulation that this is the official transcript 
rather than call the reporter down here to verify it. Is it signed? 

MR. SMITHSON: No, it isn’t. 

MR. DWYER: Who did you get it from? Harry Kaitz? He is a court 
reporter here. | 

THE COURT: That is up to you. You can get together later on and have it 
checked. You can call the reporter and have him get his notes and check it. You 
two can get together on that. 

MR. DWYER: Would you indulge us one moment at the table? I think we 
can straighten the matter out. 

212 THE COURT: All right. Go ahead. 
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(End of Bench conference.) 
MR. COLSTON: Would you read the last question? 
THE COURT: Read the last question and answer. 
(Thereupon the reporter read the last question and answer.) 
MR. COLSTON: I am going to eliminate that line of questioning. 
BY MR. COLSTON: 
Q. Now, Mr. Shaw, -- A. Yes, sir? 
Q. -- were you ever summoned down to the Police Department? A. Were 
I ever summoned there ? 
Q. Were you ever asked to come down to the Police Department in con- 
- nection with this robbery? A. Yes. 
Q. On what date, sir? A.I don’t recall the date. It was a couple of days 
after the robbery. 
Q. it was still during the month of February? A. Yes, it were. 
Q. Who did you talk to at the Police Department, do you recall, sir? A. 
_ Sergeant Dixon. 


*x* * * * *£* *&£ © * 


213 Q. Did you get -- were you called to appear before the Commissioner’s 


_ office on February 27th of 1958, sir? A. 1958? I were. 
Q. Did you appear before the Commissioner’s office on that date? A. On 
what date ? 

Q. On February the 27th, 1958. Did you appear before Commissioner 
Splain in connection with this robbery? A. No, I don’t recall that. 

Q. Were you asked to come down to the Commissioner’s office at any time 
then, sir? 

THE COURT: Will you explain what you mean by the ‘‘“Commissioner’’ ? 
‘Maybe he doesn’t know. He is talking about the United States Commissioner of 
the District of Columbia, who has an office in this building downstairs on the 
first floor. 

_ THE WITNESS: No, I wasn’t. 
THE COURT: You weren’t called? All right. 


214 THE WITNESS: No. 
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BY MR. COLSTON: 

Q. Have you ever seen this defendant prior to February 7th, 1958? A. 
February the 7th? | 

Q. Had you seen him before the date of this robbery? A. No,I hadnt. 

Q. Have you seen him since the date of this robbery? A. No, not, not 
that I can recall, no. 

.Q. Have you seen him anywhere since the date of February 7th, 1958? 
A. Have I seen him anywhere ? | 

Q. That is right. A. I saw him at court. 

-Q. And when was the first time that you saw him in the court house? A. 
.Well, I can’t recall that date. 

Q. Well, tell me this: How did you tell the police that this was the man 
that robbed you if you didn’t see him before or after February the 7th, the date 
of the robbery, until the date that you came down to the court house? A. I 
picked him out at the headquarters, down at the lineup. 

.Q. Well, you did see him at another time. Is that correct? A. Yes. 

215 Q. What date was that? A. I can’t recall the date. 

Q. Do you recall how many other persons were in this particular lineup 
on that day, sir? A. Well, I think, the best of my knowledge, it was about five; 
four or five. 

Q. Now, is it correct to say that you have testified that this defendant, 
Mr. Glover, did not have a gun? Is that correct? A. I didn’t seen him with 
no gun. | 

Q. You didn’t see him with any gun? A. I didn’t see him with no gun. 

Q. Oh, yes, by the way, your friends -- you are a friend of Mr. and Mrs. 
Strother? A. Yes, Iam. 

Q. And I presume the purpose of your trip was just to visit them? A. 
Well, I go there quite, quite a few times visiting, yes. 

Q. Where do you work, Mr. Shaw? A. Circle Cleaners. 


* * * * * * * * 


216 QQ. Where is that located, sir? A. 1522 U. Northwest. 
* * * * * * *€ * 
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REDIRECT EXAMINATION 

BY MR. SMITHSON: 

‘Q. On this date of the robbery the other two men in there were both 
armed. Is that correct? A. Yes, sir. 

.Q. Tell me, after the defendant Glover pushed you from the hallway 
into the living room you took a seat in there. Is that right? A. That is right. 
| Q. Did you see Mr. Strother in that living room after that? A. Mr. 
Strother ? 

Q. Yes. A. Yes, he was sitting -- he was sitting on the davenport in 
front of me. 

Q. And that would be the davenport up here? A. That is right; yes, sir. 

* * * * * *£ * * 
217 ALBERT MILLER 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name, sir, is Albert Miller. Is that correct? A. Yes, sir. 

Q. Mr. Miller, where do you live? A. 1839 13th Street, Northwest. 

Q. Is that the Whitelaw Hotel? A. Whitelaw Hotel, Apartment 405. 

Q. Apartment 405? A. Apartment 405. 

Q. Now, Mr. Miller, I want you to speak slowly and loudly. I want each 
member of this jury to hear you, each of the defendants and their counsel. Were 
you living there on February 7th of 1958? A. Yes, sir. 

218 Q. Did you at this time know Mr. and Mrs. Strother? A. Yes, sir. 
| Q. Did you know what their apartment was, the number of it? A. Yes, 


! 


sir, 


.Q. What was it, if you recall? A. 200. 

Q. Did you have occasion to go there that evening? A. Well, I didn’t have 
any particular occasion to go there. I heard Mr. Strother and a little trouble -- 

Q. Did you go to the apartment? A.I went to the apartment. 

-Q. About what time? A. Oh,I guess right around near seven o’clock, I 


- think. 
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Q. Seven o’clock? A. I guess it was about the time. I didn’t track down 
just the time. 

.Q. Now, when you arrived there was the door open or closed? A. The 
door was closed. | 

-Q. What did you do? A. Well, I went there and I knocked on the door and a 
fellow grabbed me on the shoulder, and I turned around and said, ‘What are you 
doing 7”? And I looked around and he had this pistol in my face. I said, ‘Oh’. 
So he said, ‘‘Get in there’’, and at that time someone opened the door, the fellow 
opened the door -- 

219 Q. Iam sorry. I couldn’t hear that last, Mr. Miller. A. I said he had 
the pistol in my face when I looked around, you see. I spoke with him first, to 
him, you know, but after I seed the gun I cooled off. . 

At that time the fellow opened the door and he said, ‘‘Get in there; sit 
down and be quiet and you won’t be hurt’’. 

.Q. Now, the fellow who opened that door and told you to get in, put the 
gun in your face, is he in the courtroom today? A. I think sitting behind this 
fellow. 

.Q. Would you step down, sir, and see if you can pick him out? 

THE COURT: Just step down and go over and identify him, if you can. 

(Thereupon the witness stepped down from the witness stand.) 

THE WITNESS: That is the fellow here. 

BY MR. SMITHSON: 

Q. Step over here and point him out closely, sir. A. This fellow here 
(indicating). 

Q. Which one? This one right here? A. Yes. 

220 MR. SMITHSON: May the record reflect that the witness has pointed out 
the defendant Brooker, your Honor. 

THE COURT: The record will reflect that. All right. Step back. 

(Thereupon the witness resumed the witness stand.) 
BY MR. SMITHSON: 
Q. Now, Mr. Miller, you went into this apartment of Mr.. Strother ? A. 


I did. 
Q. And where did they take you inside the apartment? A. What did they 
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tell me ? 

Q. What did they say to you or where did they take you or what did they 
do to you, if anything? A. Just pushed me in the room where Mr. Strother was 
and told me just be quiet and sit down, I won’t be hurt. 

Q. Now, who said that to you? A. This gentleman. 

Q. The same one you have identified? A. The same one. 

Q. Was there anyone else there at that time other than Mr. and Mrs. 
Strother and their family? A. Mr. -- this gentleman there, he was in there. 

Q. Mr. Shaw? A. He was tied up. Mr. Strother was tied up. 

221 Q. All right. Were there any other men in there that you hadn’t seen in 
there before? A. No more than the other two gentlemans in there. 

Q. The two gentlemen with him? A. (The witness nodded affirmatively.) 

Q. Are those men here in the court today? A. These. 

-Q. Would you step down and point them out ? 


(Thereupon the witness stepped down from the witness stand.) A. I seed 


this gentleman. 

THE COURT: Keep your voice up. 

THE WITNESS: I seed -- 

MR. COLSTON: I don’t know who he is talking about, your Honor; whether 
he is pointing to me or not. 

THE COURT: Just a minute. Suppose you walk around the rear and put 
your hand on the man’s shoulder whom you saw. 

THE WITNESS: On each one of them, all right. 

THE COURT: All right. Put your hand on their shoulders. 

MR. SMITHSON: May the record reflect that he placed his hand upon | 

- the defendant Glover ? 

THE COURT: The record will show that. 

MR. SMITHSON: And the defendant McGill. 

THE COURT: The record will show that. All right. Step back. 

(Thereupon the witness resumed the witness stand.) 

BY MR. SMITHSON: 

Q. Now, tell me, sir, did anything happen to you? A. Well, when they 
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pushed me in the door he hit at me but it just brushed me; didn’t hit me. I 
ducked my head. Just brushed me. : 

Q.-Who hit at you? A. This gentleman; tne first gentleman I showed you. 

Q. The first one you identified ? The defendant Brooker? A. Yes, sir. 

Q. And what did he hit at you with? A. With a pistol. 

Q. I see. You saw a pistol in his hand? A. I seen a pistol in his hand. 

Q. Did you see a pistol in the hand of Glover, that is the first man that 
you identified here in the brown suit with his hand to his face? A. Yes,I seen 
pistols on each one of them. 

.Q. On each one of them? A. Each one of them had a gun. 

Q. All right. Now, did you see any elderly woman in there? A. Elderly 
woman? 


223 Q. Yes. Did you see an elderly woman in there? A. Yes,I did. 


.Q. And did you see Mrs. Strother there? A. Mrs. Strother ? 

Q. Yes. A. I seed her and she had quite an old lady in there with her. I 
don’t know whether it was her mother or who it was, an old lady. And she just 
looked like she was just fagged out, you know, so nervous. 

Q. You say she was nervous? A. Oh, my goodness, yes. Looked like she 
was about fagged out. 

Q. Allright. After you were in this apartment and pushed into this room 
and struck at, how long were the three men, the robbers, in that apartment after 
that? A. Well, I guess I was in there about -- oh, about six or seven minutes. 
They was still going through different things. 

Q. Now, this particular man at the end here with the sweater, who has been 
identified as the defendant McGill, what, if anything, did you see him do? A. Well, 
I, I can’t say I seen any of them do anything but going through the drawers. 


224 Q. You saw them go through the drawers? A. This fellow what pushed me, 





well, he didn’t do anything but come in the door where I was standing, where I was, 
and he told me to go in and sit down and I won’t be hurt. 

MR. DWYER: I don’t understand that. 

THE COURT: All right. Let the reporter read it. 

(Thereupon the reporter read the last answer.) 
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BY MR. SMITHSON; 
Q. And you say someone went through the drawers in that apartment? A. 
They were going through the drawers when I went in there. I could see them 
tumbling things out the drawers. 
Q. And who was it that went through those drawers? A. Well, this 
gentleman on the end here. 
.Q. All right. A. He was going through the drawers. | 
Q. All right. Was there only one to go through the drawers? A. Well, -- 
THE COURT: Let the record indicate or show which one he means by 
‘this gentleman on the end’’. 
MR. SMITHSON: I was going to. 
THE COURT: You are going to develop that? All right. 
THE WITNESS: The one sitting next -- 
BY MR. SMITHSON: 
-Q. Which one of the three defendants that you have identified is the one 
_ that you saw go through the drawers, and if so -- let me put that question dif- 
ferently. Did you see more than one go through any drawers? A. No, it seems 
that the other was guarding and one was going through the drawers. 
.Q. Which one was it that you saw go through the drawers? A. This 
gentleman sitting right there. 
Q. And that is the defendant that you pointed out here -- A. Yes. 
.Q. -- the defendant Glover that I am pointing to? A. Yes. 
MR, SMITHSON: Your witness. 
CROSS-EXAMINATION 
BY MR. DWYER: 
Q. Mr. Miller, how long were you in the apartment before these robbers 
left? A. I didn’t understand you. 
.Q. How long were you in the Strothers’ apartment before the robbers 


left? A. Well, I guess about, practically seven or eight minutes. 
226 Q. Seven or eight minutes after -- A. After he pushed me in there. 
.Q. Now, let me understand you fully: Seven or eight minutes after you 
first knocked on the door they left? A. Yes, about. 
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Q. Is that correct? A. I guess around something like that. 

Q. Now, you say that you came up there because you heard the Strothers 
were in trouble? A. Yes,I did. 

Q. What did you hear about the Strothers being in trouble, Mr. Miller? A. 
Well, the man was -- stated to me -- he didn’t just -- just what he said -- 

Q. What man? A. A fellow by the name of Mr. Miller, he came out and 
said, ‘I think Mr. Strother is in trouble; I seen the masked man pull him in 
his house’’. 

Q. Wait a minute. Mr. Miller told you this? A. Mr. Miller told me 
about Mr. Strother’s in trouble. He said, ‘I seen a masked man pull Mr. Frank 
in his apartment’’. I say I better go down and see what it’s about. 

227 Q. You are Mr. Miller, are you not? A. Yes. 

Q. This is another Miller? A. Yes. 

Q. And where is this other Miller? A. He’s in the hospital now. He’s 
very sick. I don’t think -- | 

Q. Could you go to where he lives? A. Yes, he lives at the Whitelaw, the 
same as I live. 

-Q. I couldn’t understand you. A. He is living in the same apartment 
house that I live in, the Whitelaw. 

Q. In the Whitelaw Hotel? A. Yes. 

Q. Did you tell the police about this man, this other Mr. Miller, what he 
told you? A. Well, I think I mentioned it once to them. 

Q. And who did you mention it to, sir? A. I mentioned it to the officers 


ae what’s his name? Oh, I’ll call his name ina minute. 
THE COURT: Repeat that. 
THE WITNESS: I said Mr. Miller told me that he seen a masked man pull 
Mr. Frank into his apartment, and I said, I guess I better go down and see what’s 
the trouble. And thenI run right downstairs and then I run into it. 
228 BY MR. DWYER: 
Q. Now, where were you when this other Mr. Miller told you this? A. I 


was in my apartment. 
Q. You were in your apartment ? A. Yes, I was. 
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Q. And did Mr. Miller come into the apartment or was he there -- <A. 
No, he come in there. He just come from up downstairs. He came upstairs. 
Q. And he told you he saw a masked man pull Mr. Strother into his 
apartment? A. Into his apartment, yes. 
Q. And you are sure that that is what he said? A. Yes. 
Q. You couldn’t be mistaken about that? A. No. 
Q. And then you went down and knocked on the door? A. Yes. 
Q. Well, weren’t you a little concerned about this masked man that might 
_ be inside? A. Well, I wasn’t thinking at that time. I wanted to see what trouble 
"Mr. Strother was in. So I rushed down to see what kind of trouble he was in. 
229 Q. Did you find out? A. Yes,I did. Yes, I found out. 
Q. Now, when you got in there then and the man told you to come on in 
where was McGill? A. What? 
Q. Where was McGill? A. This fellow, he’s walking around. He come 
up to Mr. Strother, standing in the hallway where Mr. Strother was. Mr. Strother . 
was tied up with his hands behind his back and he was trying to get loose. I say, 
‘‘Do what the man tell you to; sit down and be quiet and we won’t get hurt’’, 
That’s what I told Mr. Strother. 


I said, ‘Do like the man say; sit down and be quiet and we won’t get hurt”’. 


Q. Now, wait a minute. Is this a diagram -- is this a fair representations 
of what this apartment looked like? A. Yes,I guess it is. | 
Q. This would be the front door? A. Yes. 


Q. Right ? A. Yes, that’s the front door. 

Q. Now, when you came in this front door this guy told you to come on in? 
A. He pushed me in, yes. 

230 Q. And he pointed a gun at you. Right? A. Yes, that’s right. 

Q. Now, was there anybody else in the hall at that time? A. Anybody 
else in the hall? 

Q. Yes, this hall here. A. No, it’s no one in the hall. 

Q. And -- 

MR. SMITHSON: I don’t think the witness had finished. 

MR. DWYER: He said there was nobody else in the hall. 
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THE WITNESS: Nobody else in the hall but the man that pushed me in 
and the man that was standing in the hall. 

-BY MR. DWYER: | 

Q. No, I am asking you about the hall -- this hall out here. A. Yes. 

Q. When you got in here and this guy pointed a gun at you was there 


anybody else in this hall? A. Anybody else in the hall? | 
Q. Yes, sir. Besides the man pointing the gun at you, of course. A. No, 


this other man was back in the room. 

231. Q. Not the other man yet. Right at the point of your coming in the apart- 
ment just the man who pointed the gun at you was in the hall ? A. He pushed 
me in the hall and this other gentleman stands in the hall. Only two of them. 
But the other man was back in the room. 

Q. Now, wait a minute. What I want to know is how many people were in 
this hall when you came in the door? A. The one man that let me in. 

Q. The one man that let you in? A. Yes. 

Q. And that was the same man who brought you back to the living room. 
Is that correct? A. That is the same man that carried me -- no, the man 
pushed me on back in the living room. That is the man that pushed me in the 
door with the gun. 

Q. Now, wait a minute. That was the same man, was it not, who was out 
in the hall, telling you to come on in? A. That pushed me in, yes. 

Q. Right. A. That is right. 

Q. In other words, there were two of you walking down here to the living 
room. Right? A. Yes. ai | 

Q. You and the man that let you in. A. Me and the man that let me in and this 
other man, he was in the hall, too. 

Q. What other man was in the hall? A. I am trying to explain it to you: The. 
fellow that pushed me in the apartment, he come on down the hall behind me and 
this other man was in the hall. Mr. Strother was tied up with his hands behind his 
back like this, and he was struggling to get loose -- _* 

Q. Was that in the hall, too? A. It was in the dining room, you see, just in 


the dining room. 
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Q. Now, sir, didn’t you just tell me that you and the man who let you in 
were the only people in the hall? A. I said the man that pushed me in, he 
come on down the hall behind me and this other man was in the hall, but he 
come on, stood up -- this other man that pushed me in, I don’t know where he 
went after he pushed me in. | 

Q. I don’t like to delay you but let me ask you this once more. 

THE COURT: Let me ask you the question. He wants to know how many 
men were in the hallway when you got in. 

THE WITNESS: When I -- 

233 THE COURT: Just a minute. Do you understand? When you got in, 
whether you were pushed in or whatever happened, how many men were in the 
hallway besides yourself? That is what he wants to know. 

THE WITNESS: Well, it is only one man and the man who pushed me in 
made two of us in the hall. 

THE COURT: Besides yourself? 

THE WITNESS: Besides myself, yes. 

THE COURT: All right. Does that answer the question ? 

MR. DWYER; Yes. 

THE COURT: Two besides yourself. 

BY MR. DWYER: 

Q. Two besides yourself? A. Yes. 

Q. Where were the two, both at the door or down here or where? A. Well, 
one of them that -- he was walking down the hall. 

Q. Coming towards you or going away from you? A. He is coming towards 
me but he come and stopped by Mr. Frank and Mr. Frank was tied up there, but 
the other man that pushed me in, I don’t know where he went there. 

Q. Was Mr. Frank in the hall, too? A. No, he wasn’t in the hall. He was 
in the dining room. 

234 Q. Well, would you tell me, sir, how the other man could be walking towards 
you and stop by Mr. Frank if Mr. Frank wasn’t in the hall? A. I am trying to 

explain to you that he come on down the hall behind me, -- 

Q. Sir, would you -- 


eh 
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MR. SMITHSON: Now, let the witness -- 

THE COURT: Just a minute, sir. Now, wait a minute. WhenI make a 
statement I want you to quit talking, please. I said wait a minute and I mean 
exactly what I say. . Don’t interrupt the witness. That applies to counsel on 
both sides. Now, step down to the board there and take the pointer and indicate 
what happened. | 

(Thereupon the witness stepped down from the witness stand and went to 
the blackboard.) 

Explain what happened. 

THE WITNESS: I come in this door. Pushed me in this door but when I 
come in the man what was in the hallway let me in. This man let me in. This 
man pushed me in. 

_ Well, Mr. Strother’s in here, in here with his hands tied up and so this 
man what pushed me in, he said that, “‘Go in and sit down and keep your mouth 
shut and you won’t be hurt; we are not going to hurt nobody’’. But Mr. Strother 
was in here tied up. That was the dining room. But the other man that pushed 
me in, I don t know which way he went because I didn’t see where he went after 


I went in. 


235 BY MR. DWYER: 


Q. All right. Now, sir, when you came in the door -- stay at the diagram 
there -- when you came in this door and the man pointed the gun at you, show -- 
put a mark on this board here where he was standing, the man who let you in. 

A. The man that let me in, he was at the door, the door where you come in. 

Q. Put a mark where he was standing, the man that let you in the door. A. 
Well, this is where you come in and he was standing here and pushed me in. 

Q. Just put an X mark there. A. An X mark. 

Q. That was the man that let you in? A. That was the man that let me 


Q. Now, where was anybody else? A. Well, -- 
Q. Put X-marks where they were. A. Well, this man let me in. When he 
said ‘‘Open the door, open the door’’, this man let me in. And this fellow here 


236 was behind me. I couldn’t see where he was but this man that’s in the hall 


and Mr. Strother over here tied up, and -- 
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Q. Tell the jury. A. -- and he said, ‘‘Go in and sit down’’, he say, ‘‘You 
won’t be hurt’”. And Mr. Frank was trying to get loose. I say, ‘‘You hear what 
the man say, sit down; be quiet; you won’t be hurt, you see". I say, ‘‘You in it 
now; sit down and be quiet and you won’t be hurt’’, 

THE COURT: Step back -- 

MR. DWYER: I would like to designate something else. 

THE COURT: All right. 

BY MR. DWYER: 

Q. Put marks on the board where each one of these people were, sir, so 
we know exactly where they were; the man who opened the door for you and all 
the others, and tell us which ones of the people were where they were supposed 
to have been. A. This man here, he pushed me in. 


Q. Put th Qa 
THE COURT: Wait a minute. Let’s get the record straight. That doesn’t 
indicate anything. ‘‘This man here’’ doesn’t mean anything for the record. Which 


man is he referring to? 
BY MR. DWYER: 
237 Q. Which man? A. I have say the man but I don’t know each one’s name. 
THE COURT: Point him out. 
THE WITNESS: I say this fellow here, he is the one that brought me in. 
MR. SMITHSON: That is the defendant Brooker, your Honor. 
* * *€©* *£* *&* *£* KF * 
THE WITNESS: I identified this man, the first man that tackled me. 
THE COURT: All right. He has identified Brooker; is that correct? 
MR. DWYER: Well, that is the question, your Honor. Might he describe 
today what the person is wearing? What is he wearing ? 
MR. SMITHSON: Better than that, -- 
238 THE WITNESS: What was he wearing at that time ? 
THE COURT: Wait a minute. I will get it straightened out. Don’t every- 
‘body get excited. You go over close to that man and either point or touch the 
man that you first saw. 
THE WITNESS: Well, I touch this man here. 
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THE COURT: Is there any doubt that he is pointing to Brooker? 

MR. DWYER: No, your Honor. | 

THE COURT: All right. He is the man that let you in? 

THE WITNESS: He is the man that let me in. 

THE COURT: All right. 

BY MR. DWYER: 

Q. Would you put a mark on the board where Brooker was standing when 
you came in? A. Well, when he first tackled me he was behind me. He pushed 
me in the door. 

Q. Would you put a mark on the diagram, sir, where Brooker was? A. 
Well, he’s behind me. You know, it’s hard for me to say but he’s behind me 
when I go in the door. 

Q. Where was the next person that you saw? A. The next person that I 
saw was this gentleman here. 

THE COURT: Wait a minute. Let’s get the record straight on who ‘‘this 
gentleman here’’ is. Go over and touch or point to him. 

239 THE WITNESS: This gentleman here. 

THE COURT: He is now referring to the defendant McGill. 

MR. DWYER: Right. 

THE WITNESS: He was at the door and. let us in. 

BY MR. DWYER: 

Q. Put us a mark where he was. A. There’s the door here, ain’t it? 

Q. Yes, sir. A. Well, he is in here. He was inside. 

Q. He was inside the bedroom? A. He was inside the bedroom -- the 
door. 

Q. Where was the other man? A. The other man was back here in the 
room, you see, coming through -- the other man was in the room tumbling 
through the different things in there. | 

Q. Put us a mark where the third man was? A. I guess this is the bed- 
room here. 

Q. The third man, I guess the record should indicate would be Glover, 

your Honor. | 


THE COURT: All right. 

BY MR. DWYER: 

Q. All right. Then is it your testimony that each one of these people were 
in different rooms? Each one of the three defendants were in different rooms ? 

240 A. Well, I wouldn’t say they was different rooms. This man here was in 
the hall. He was in the hall when he pushed me in. When he come to the door. 
This gentleman here let us in. He let us in. And this man was in back, in the 
room, going through different things. 
* * * x * * *« * 

Q. All right. Now, sir, would you show us where you went, your route ? 
Just trace on the diagram with the pointer the route that you took into this 
apartment. A. Well, I went -- they pushed me in and I went down to this dining 
room here. I think that’s where you got it marked off. I went down there where 


Mr. Strother was tied up. 
241 Q. Now, sir, would you take this piece of crayon -- oh, you have it -- and 


draw the route that you took to where you sat down? A.I go right on down here. 
That’s the dining room. 

Q. Would you draw it from the door you came in, sir? A. I guess that’s 
a door on down into the dining room. It was sort of about here. 

Q. Now, wait a minute. Isn’t this the door that you said the man opened for 
you when you put this mark here, this door here? A. Well, I couldn’t direct the 
doors from this drawing but I am doing the best I can. 

Q. I see. Let’s say this is the door and this is the mark that you did make 
for the first man to open the door = is it not? A. Yes: 

Q. Now, from this point here would you trace up with a crayon your route 
to where you finally ended up sitting down? A. I would say I came like this on 
around into the dining room and this is the door here, but the man that let us 
in, he opened the door here and let me and the man in. 

So when I come in he pushed me on down the hall and this gentleman here, 
he come on back down the hall. 

THE COURT: Wait a minute. You said ‘“‘this gentleman here’’. Go over 
and point him out. 
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- THE WITNESS: I am sorry, Judge. I don’t know their names. 

THE COURT: I know that but point him out. 

THE WITNESS: This gentleman here. 

THE COURT: All right. He is indicating McGill. 

MR. SMITHSON: Yes, your Honor. 

THE COURT: All right. Go ahead. 

THE WITNESS: And he come on down the hall behind me and say that, 
‘‘sit down and be quiet and you won’t be hurt.’’ Say, ‘“We are not going to hurt 
you; just sit down and be quiet’’. And Mr. Strother was struggling, trying to 
get loose andI say, ‘‘You hear what the man say, sit down and be quiet; he say 
that he is not going to hurt us’’. 

BY MR. DWYER: 

Q. All right. You may resume the stand. 

(Thereupon the witness resumed the witness stand.) 

Now, sir, you have made a mark of the third man in the bedroom. Did you 
ever go into this back bedroom? A. I didn’t go in there, no. . 

Q. How long a period of time were you in the presence of the defendant 
McGill? That is the young man here with the sweater. A. How long was I in -- 


243 Q. How long were you with him? This man. A. How long was I with him ? 


Q. Yes. A. Well, I say when I went in the room I wasn’t with anyone. I 
went on in there where they pushed me in but didn’t no one stand over me. I | 
was in there alone but he told me to go on in there and sit down and be quiet 
and I won’t be hurt. 

Q. And that is what you did? A. And that is what I did. 

Q. Was anybody in there with you? A. I didn’t understand you. 

Q. Were any of the defendants in there with you, any of the robbers? A. 
No more than Frank and his wife. 

Q. No, sir. Were there any of the robbers in there, in the room with you 
when you were sitting down? A. No. One was in the hall standing by Mr. Frank. 

Q. Allright. Then the only time you say you saw McGill was when he 
came out to the man who opened the door for you. Is that right? A.I guess it 
was McGill. One of them. 
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244 Q. WhenI say McGill - A. That’s the one that let me in. 


Q. -- I am talking about the man in the sweater here. A. Yes. 

Q. That is McGill. A. That is the man that let us in. 

Q. That is the man that let you in? A. Yes. 

Q. I see. All right. Now, you just glanced around about you and he 
pointed a gun at you? A. I didn’t understand what you said. | 

‘Q. When you knocked on the door and the door was opened the man who 
' let you in, tapped you on the shoulder and you turned around and saw the gun. 
Is that right? A. No. The man that let me in didn’t tap me anywhere. I’m 
| just trying to explain to you: The man pushed me in -- this tall fellow pushed 
me in and this fellow here, when I knocked on the door, this fellow opened the 
door and this man pushed me in the door. And when he pushed me in the door 
this other man carried me on down the hall and he say, ‘‘Sit down and be quiet; 
we are not going to hurt any of you’’, and he went in and sat down. 

Q. And was the defendant McGill the one who said, ‘Go in and be quiet’’? 


245 A. Said, ‘‘Go in and sit down and be quiet; we are not going to hurt any of 


you’’. 
.Q. Was that the defendant McGill?. A. Yes, that’s the one. 
Q. And was he in front of you or behind you? A. He was behind me. 
Q. And was he ever facing you? A. Was he ever facing me? 
Q. Yes. A. I faced him when I come in the door and practically that’s 
all. 
Q. That was the only time you faced him? A. That was the only time I 
faced him, yes. 
Q. Had you seen him before that day? A. No. 
- Q. Have you seen him since that day? A. No. 
Q. Have you ever seen him since that day? A. No, never seen him. If 
I did I didn’t know him. ; | 
Q. And for how long a period of time on the 7th of February were you 
looking him in the face at the door ? A. You mean how long I was looking him in 
the face after I got in there ? 
Q. Yes, sir -- no, looking the defendant McGill in.the face. A. How long 
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246 was I looking him in the face after I got into the apartment ? 
Q. Yes. A. Well, I slightly looked at him then when I was coming in. 
Q. I didn’t understand you. A.I say I only slightly looked at him when I 
was coming in the door. 


Q. You only just -- while you were coming in the door? A. While I 


were coming in the door. 

Q. And that is the only time? A. That’s the only time. 

Q. And you were able to walk over here today to this table and say without 
any doubt that this is the man you saw ? 

MR. SMITHSON: It is argumentative, your Honor. 

THE COURT: Yes, I think it is argumentative. I mean the witness has 
testified to what he said and what occurred. The question as to his credibility or 
believability or whether the jury is going to believe him is a matter solely within 
the province of this jury. They are the ones who determine the weight to be given 
to his testimony. 

MR.DWYER: Yes, your Honor, 

THE COURT: All right. Proceed. 

247 BY MR DWYER: 

Q. Did you tell the police or did you describe to the police the defendant 
McGill? A. Did I describe him to the police ? 

Q. Yes, sir. A. Well, I did. I described him to the police, the man that I 
saw. I described him the best I cauld to the police. 

Q. What did you tell the police his description was? A. This fellow was a 
brown-skinned fellow and I said the mans in the room was a dark brown-skinned 
fellow, dark fellow. 

Q. Did you give to the police a description of the man who today has been 
identified to you as the defendant McGill? A. Did I tell the policeman it was 
McGill? 

Q. Did you describe McGill? A.I described -- 

Q. This man here, to the police. A. I described him the best I could. 

Q. All right. What description did you give the police of McGill? A.I 
said he was a brown-skinned fellow, the best description that I could give them. 
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Q. In other words, you told them that he was a colored man. Right? A. 


Yes. Yes. 
248 Q. That is all? You didn’t notice anything else unusual about him? A. 
Unusual about him ? | | 

Q. Yes, sir. A. No, I didn’t see anything unusual about him, I don’t think. 
You know, at a time like that you don’t have too much to think of, you know. You 
run into something you weren’t looking for, it only takes the time, you know, a 
few minutes of a time. 

Q. Do you see anything unusual about him.today? A. No,I don’t. I don’t 
believe I do. I don’t believe I do. 

Q. Which police officer did you talk to about McGill? A. What is the 
officer’s name ? | 

Q. Dixon ? A. Mr. Dixon, yes. That’s the only policeman I talked to, Mr. 
Dixon. 

Q. The only one? You told Dixon he was a colored man? A. (The witness 
nodded affirmatively.) 

MR. DWYER: Will you indulge me one moment, your Honor? May counsel 
approach the Bench, your Honor ? 

(At the Bench:) 

MR. DWYER: I am up here on this same old shoe again, your Honor. 

249 THE COURT: All right. What is the proposal or the request? 
MR. DWYER; Well, I don’t think there is any doubt, your Honor, what this 
guy was doing, coming to the apartment in view of his explanation and I would 
like to ask him this question: 

Isn’t it a fact you were coming there to pick up slips? 

THE COURT: Suppose he says no? 

MR. DWYER: ThenI am bound by it. 

THE COURT: What is the difference? What do you want that for? Suppose 
he went there to pick up slips and to visit the Strothers or whatever he went there 
for ? | 

MR. DWYER: You Honor’s question is very well taken, and this is why we 
think it is important. As your Honor pointed out before, it doesn’t matter whether 
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these witnesses are the biggest thieves in the world, but it certainly is material 
to the question of credibility or whether or not they are going to lie, because they 
are obviously hiding something, your Honor. 

Here is a robbery that takes place -- 

THE COURT: Don’t talk too loud. 

MR. DWYER: Here is a guy that testifies he came down because another 
guy of the same place told him he saw him being jerked. 

250 THE COURT: The thing is like the old saying that when you don’t have the 
-- and Iam not indicating how I feel about this case. I think I have been very very 
cautious in this case -- : 

MR. DWYER: You have, your Honor. 

THE COURT: -- in trying to protect all of these defendants’ rights. I have 
done the best I possible could. But it is the old story that if you don’t have a 
good case then the first thing is to abuse the witnesses and say that they are 
there for some illegal purpose. I am not saying that you concocked (sic) this story 
but this jury is intelligent. Some of them may say that they had $500 in there and 
it was in an envelope and maybe they were gamblers, but I don’t see why you 
inject that kind of situation in this case. You want to open the door wide open and 
do indirectly what you can’t do directly; that is, you can’t directly show that any 
of these witnesses have been convicted of an offense which would go to their 
credibility. . 

MR. DWYER: That is quite true, your Honor. 

THE COURT: Now you want to do it by the other, innuendos and inferences. 
I don’t think it is fair. I have got to give the Government a fair trial as well as 
the defendants. 

MR. DWYER: Certainly, your Honor, I realize that. 

THE COURT: That is the purpose I am here. 

MR. DWYER: Well, that is why I came to the Bench first. 

THE COURT: Well, I am not going to permit it. Let’s don’t get any error in 

4) 


the case. 
MR. DWYER: Well, that is why I came to the Bench first. 


THE COURT: I appreciate it. All right. 





(End of Bench conference.) 

MR. DWYER: That is allI have. 

THE COURT: All right. Your turn, I think, Mr. Paulson. 
CROSS-EXAMINATION 


* * * *©* &* © & * 


BY MR. PAULSON: 
Q. Mr. Miller, would you once again indicate the position of the defend- 
ant Brooker, the tall fellow, at the time -- at the instant you knocked on the 
door? A. What did you ask me? DidI -- I didn’t understand that. 
252 THE COURT: Let me ask him a question. 
He wants to know the position of the defendant Brooker. Will you stand 
up, please, Mr. Brooker? That man there, his position when he entered the 
door. Is that right ? 
MR. PAULSON: When he knocked on the door. 
THE COURT: When he knocked on the door. 
THE WITNESS: Brooker was behind me. 
THE COURT: Sit down. You didn’t see him behind you when you knocked on 
the door ? 
THE WITNESS: No, I didn’. 
THE COURT: Ali right. All he can testify to is what he saw when the 
door opened. 
BY MR. PAULSON: : 
Q. You say he was behind you -- A. He was behind me. 
Q. -- when you knocked on the door? A. WhenI knocked on the door. 
Q. Before the door was opened? A. Before the door was opened. 
| Q. Did you get to see Mr. Brooker’s face? A. Yes, I seen his face because 
when he shoved me the piece I started to back away and started to run, and he 
said, ‘Oh, no, you don’t; come back here’’, After I seen the gun I started away from 
there but we I started to get tough, you know, before I seen the gun but after I seen 
253 the gun I started going back. He said, ‘‘Oh, no, you don’t; come back here’’, 
«(R- How was Brooker dressed? A.I couldn’t describe all those things. I 
wasn’t paying that much attention to it. See, I only explain what I see and I can’t 
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go and explain something I didn’t see. 

Q. Is it your testimony that the defendant Brooker did not go into the bed- 
room or the living room with you? A. He didn’t -- Brooker ie I don’t say that 
he come all the way back to the room but when I went back into the room this 
man was standing in the door by Mr. Strother. And I said to Mr. Strother -- he 
was trying to get loose -- I said, ‘“‘The man said be quiet and you won’ get 
hurt’’,. He was trying to untie the rope from around his hand. But where this 
man pushed me went, I don’t know. I couldn’t look behind me and see where he 
went, what part of the house he went. 

Q. Then the only time you saw him was at the time you knocked at the 
door? A. At the time I knocked at the door and he carried me in after I seen 
the gun; I started to run back but he said, ‘‘Oh, no, you don’t; come back here, 
come back here’’ with the gun. Well, I came back. 

254 MR. PAULSON: That is all. 

THE WITNESS: He said, ‘Get in there’’, 

THE COURT: All right. Any questions ? 

MR. COLSTON: Yes, your Honor. 

CROSS- EXAMINATION 
' BY MR. COLSTON: . 

Q. Mr. Miller, is it your testimony that Mr. Glover was here in this bed- 
room when you -- A. When I got into the door. 

. Q. Into the apartment. Is that right? A. Yes, that is right. 

Q. Did you see him face -- did you come face to face with him at any time ? 
A. Well, you know, I seen his face -- when I come in the door I seen his face. I 
seen him. 

Q. Approximately what is the distance between the entrance -- will you 
strike that question, please ? Is that supposed to be a wall coming down here, sir? 
A. Well, I guess a yes, that’s a wall, practically a wall here. 

Q. And this is a wall coming along here. Is that correct? A. Yes, that’s 
a wall. And that hall is where they get into the bedroom. 

* 255 Q. And he was in this bedroom approximately at the point where you have 
this X? A. That’s right. He was in the bedroom. 
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Q. And you could see him around these corners in this bedroom. Is that 
correct? A. When you come in the door you can see in the bedroom. Any time 
you come in the front door you can see in the bedroom. 

Q. Now, where was this dresser drawer that he was going through? Is it 
faced back here? Is it faced -- A. Well, the things -- the drawer, right side the 
door where you come in but all that stuff was dumped out on the floor. 

Q. No, sir. I am talking about the drawer that you said you saw Mr. Glover 
searching in this bedroom. A. No. That was back in the hall, right back there 
in the hall, Had the furniture out there. Had the furniture lying out in the 


room. I could tell you more better but I am trying to describe it the best I can, 


see ? 
Q. Approximately how close did you come to Mr. Glover on this event? How 
close did you get to him? A. How close I get to him? . 
256 Q. Yes, sir. A. Well, I guess, practically three or four feet. I would say. 
I didn’t measure it. I couldn’t say how far, how many feet it was from him. 
. Q. How -- have you seen him before this particular day? A.No,I never 
seen either one. 
Q. Have you seen him any time prior, prior to this trial? A. No, I haven’t. 
If I did I didn’t know it. If I seen him I didn’t know it. He might have seen me 
' put I didn’t know that I was seeing him. 
Q. Why do you say it is possible that you could see him and wouldn’t know -- 
are you Saying that it is possible that you could see him and wouldn’t know him ? 
MR. SMITHSON: I think it is argumentative. 
THE COURT: No, just ask him what he said. 
BY MR. COLSTON: . 
Q. Repeat the answer. A. Excuse me. I said, if I see any of those gen- 
tlemen since then I didn’t know it. I wasn’t paying any attention. 
Q. Now, sir, did you have on your glasses when you came down to Mr. 
and Mrs. Strother’s apartment? A. Yes, I did. I had my glasses on. 
* * * * *&©* &* & * 
257 MR. DWYER: May counsel approach the Bench, your Honor? 
(At the Bench:) 
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MR. DWYER: Your Honor, I don’t know whether Mr. Smithson has a state- 
ment or not but I would, at this time, make formal request for any statements that 
witnesses have made. 

MR. SMITHSON: No signed statements. | 

MR. DWYER: CQ.no witnesses ? 

MR. SMITHSON: Of one witness, but he hasn’t come in yet. 

MR. DWYER: Which one, so we can save time ? 

MR. SMITHSON: Luther Price. 

MR. DWYER: Well, then we will make an appropriate motion. 

THE COURT: All right. We will come to that at the proper time, but you 
have nothing of this man? 

MR. SMITHSON: Nothing signed of this man. 

MR. DWYER: Very well. 

(End of Bench conference.) 

BY MR. COLSTON: 

Q. Mr. Miller, you said that you had never seen this defendant before to 
your knowledge and that you hadn’t seen him to your knowledge since the date 
of this robbery. 

258 Just how did you identify this man as the man who robbed you to the police 
or to whomever you reported it to? A. How would I describe him, sir? 

Q. Just by your description, how did you identify him? A. Well, I never 
hardly lose the sight of a man. I see a man once, I can tell who I seen, and that 
is the face I seen and I remember him. 

Q. Did you pick this man out -- did you pick him out of a lineup? A. Yes, 

I did. 
Q. Now, Mr. Miller, you testified here at the drawing or diagram that you 


were carried in the doorway and right straight across to the living room. A. 


Down to the dining room. 
Q. Now, is there a doorway or something here at this point? A. At that 
point ? 
Q. Right here. A. Yes, It’s a door there where you go into the dining room. 
_Q. Do you live in the same type of apartment that Mr. and Mrs. Strother 
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live in? A. DoT live in the same type? 
| Q. The same type. I mean -- A.I don’t know. I don’t think -- 

259 Q. How many bedrooms do you have in yow apartment, sir? A. Well, I 
have two bedrooms, a kitchen and bath. And he have three. He have one room 
more than I have in his apartment. 

_Q. Sir, did there come a time on February 27th when you appeared before 
the -- you came down to this building, down on the first floor, and appeared before 
the Commissioner’s office for the purpose of identifying these defendants? A. 

I think I did. Yes. I did. 

Q. What date was that, sir? A. Well, I don’t know just what date. I don’t 
keep up with those dates. I guess you got it down, the date that I came down. 
But I -- 

Q. Well, let me ask you this, sir: Did you come down the same time that 
Mr. Strother came down and testified before the Commissioner? A.I think I come 
down with him once. 

Q. It was on that same day? A. Well, I come down to identify those men 
one day. I wasn’t with those fellows, Frank and them, but I came down a day with 
them, too. 

Q. Did you come to this building, sir, this court house? A. I don’t think it 

260 was this building that I came in and identified those men but I came down 

myself before; Mr. Frank Strother and Miss Audrey came down with me and they 
say that Mr. Dixon say, ‘‘Well, you all identified the same men’’. 

That’s what Mr. Dixon said. 

THE COURT: Have you finished your answer yet ? 

THE WITNESS: Yes, sir. 


261 BY MR. COLSTON: 
Q. Mr. Miller, did there ever come a time when you were asked -- that 
you came down to the building, this court house, for the purpose of identifying 
262 any of the three defendants that you see seated at that table? A. Yes, I 
have been down before. I have been down to identify them. 
| Q. Now, on what date was that, sir? A. Well, I don know just what date. 
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I don’t put down no dates that I came down here. I guess they have a record of it 
somewhere. 
Q. Mr. Miller, have you talked with any police officers concerning this 
case? A. No. | 
Q. Did you ever go down to the Police Headquarters to talk about this case ? 
A. No. No, indeedy. | 
Q. You testified, sir, that you saw Mr. Glover in a lineup once. Where were 
you at that time? A. Seen what? 
Q. Mr. Glover. You said you picked him out of a lineup, a police lineup. 
Where were you at that time when you saw him in this lineup? A. In this lineup. 
Q. Yes, sir. A. I don’t know. I guess -- I don’t remember, no. We didn’t 
-- I didn’t pick him out of no lineup. 
263 Q. Oh. Thank you, sir. Iaminerror. A.No. 
Q. Now, sir, did there come a time when you reported this incident to the 
police? A. No. 
Q. Did you ever make a report of this incident to the police? A. No, never 
did. 
Q. Now, on February the 7th, after this crime had taken place, how long 
did you remain in this apartment? A. You mean, where the holdup was ? 
Q. Yes, sir. A. Oh, I said practically seven or eight minutes. I wouldn’t 
say directly how many minutes it was but I know it’s practically along that time. 
Q. Had the robbers gone before you left? A. No, they left before we did, 
before we did. 
Q. Now, Mr. Shaw and Mr. Strother were tied. Is that correct? A. They 
was tied up, yes. 
Q. Did you make any effort to release them before you left this apart- 
ment? A. No, I didn’t. 
Q. You just left them tied up? A. Yes. Oh, they released themselves. They 
264 got loose before I got out of the apartment. Mrs. Strother said, ‘‘Don’t y'all 
run behind them, you may get hurt. Don’t y'all run behind them, you may get 
hurt.’’ 
So, I said no. She said to us when they was going out, ‘‘Don’t run behind 
them, you may get hurt. Don’t run behind them, you may get hurt.’’? So we stayed 
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in the apartment until they got out good before we went out. 

Q. Now, what floor of this Whitelaw Hotel do you live on, sir? A.I live 
on the fourth floor. . 

Q. Where did you go immediately after you left the apartment of Mr. and 
Mrs. Strother ? Where did you go immediately after you left Mr. and Mrs. 
Strother’s apartment? A. I went back up to my apartment. 

Q. And, sir, do you have a telephone there? A. Yes, I do. 

Q. Is there any reason that you would like to give for not calling the police 
and reporting this incident? A. Well, I don’t -- 


* * * *£ *€©* * * * 


265 Q. Well, why didn’t you report this incident to the police, sir? A. Well, 
I thought they would report their own affairs. I thought they would report their 


own affairs. 
Q. Well, sir, one more question: Is it correct to say that you saw this 
defendant on February the 7th in the back bedroom of Mr. and Mrs. Strother’s 
- apartment? A.I seen him back -- in the bedroom. 
Q. On the day of the robbery? A. On the day of the robbery, yes. 
| Q. And the next time you saw him was down here at the Commissioner’s 
hearing. Is that right? A. That is right. 
MR. COLSTON; I have no further questions, your Honor. 
THE COURT: All right. 
REDIRECT EXAMINATION 

BY MR. SMITHSON: : 

Q. Now, Mr. Miller, you have been asked about this defendant Glover, 
which is this man right here to whom I am pointing. A. Yes. 

266 Q. Now, you say you saw him in a bedroom? A. In the bedroom. 

Q. Now, with regard to the front door of the apartment of Mr. and Mrs. 
Strother, where is that bedroom that you saw him in? A. You want me to 
mark it off ? Maybe I could mark it off. 

| Q. Well, let me ask you this then: When you entered the front door of 
Strother’s apartment right ahead of you what do you see? A. The bedroom. 

Q. Is that the same bedroom in which you saw the defendant Glover or _ 

another bedroom? A. No, that same bedroom. 
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MR. SMITHSON: That is all. 

THE COURT: Let me ask you a question. How old are you? 

THE WITNESS: Oh, I’m about sixty-five. 

THE COURT: Fifty-five ? 

THE WITNESS: Sixty-five. 

THE COURT: Sixty-five. All right. Thank you. 

MR. DWYER: I have one other question, your Honor. 

267 REC ROSS-EXAMINA TION 

BY MR. DWYER: 

Q. Mr. Miller, do you recall counsel here asking you if you had seen the 
defendants at the Commissioner’s? A. At the Commissioner’s office ? 

Q. Yes. A. No, I didn’t. 

Q. Did you -- strike that. Did you ever come to the United States Com- 
missioner’s office in this court house? A.I came down but I didn’t identify 
none of those fellows. I think we had pictures -- they had pictures of those 
fellows, and I picked out those pictures that I seed in the room in the apart- 
ment. 

Q. Now, -- 

THE COURT: You understand that this goes in under the same ruling 
that I previously made. 

MR. DWYER: Yes, your Honor, and I am asking this question on recross 
on the answers given to Mr. Paulson on his cross-examination. 

BY MR. DWYER: 

Q. You came to this court house for those pictures. Is that correct? A. 
I -- yes. I don’t think it was in here. I think it was in some other part of this 
building. I don’t think I come to this court house. 

268 Q. Was it in this building in a different room or in a different building 
from this? A. It was a different -- I think it’s in this building. I’m not too 
sure. 

Q. Who did you talk to when you came down? A. I think, Mr. Dixon. 

Q. And Mr. Dixon showed you pictures? A. Showed me pictures of those 


men. 
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Q. And what pictures did you see? A. Well, I seen Mr. Glover and Mr. 
Brooker and -- why, I can’t call those fellows’ name because I don’t know them 
good enough to call their names. You see, I do the best I can on their names. 

Q. Now, how long after the 7th of February did you do this? A. How long 
after that before I came down and picked the pictures of them out ? 

Q. Yes, sir. A.I say that I don’t know just what day. I can’t tell you the 
time, the day of the month that I came down. 

Q. Can you tell us if it was less than a week or more than a week or less 
than a month? A. Well, I guess it was less than a week. 

Q. I am sorry, sir, I didn’t understand you. A.I guess it was less than a 

269 week. 

Q. In other words, within one week of this robbery roy were down looking 
at pictures. Is that your testimony, sir? A. Yes, sir. 

Q. Sergeant Dixon showed you certain pictures? A. Showed me certain 


pictures. 


Q. Now, what -- strike that. Did Sergeant Dixon call you or did you call 
_ Sergeant Dixon about this? A. No, he called me. I didn’t call him. He called 
me. I didn’t call him. I haven’t had any calling anybody about this robbery at 
all. 

Q.I see. And he told you to come down? A. Yes, sir. 

Q. How many pictures did he show you, sir, approximately? A. Well, he 
had, I guess, practically about eighteen pictures. And he had them on the table 
and told me to pick out those men that I seen in that room. 

Q. And you picked out three pictures? A. Picked out three pictures. 

Q. And you just picked them at random out of the -- A. Out of the eighteen, 
about eighteen he had. 

270 Q. Is that right? A. Yes. 

Q. Well, sir, do you recall me asking you on cross-examination a little 
while ago if you had ever seen McGill between February 7th and today? A. No 
to my knowing. lf I did I didn’t know that I was seeing him. 

Q. Did you ever see a picture of him between -- A. I seena picture - -- 

Q. -- the 7th and the 20th? A. Yes, I seen a picture of him. 
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Q. And that was this day that you referred to. Is that correct? A.I guess 
SO, yes. 

Q. And were you t6ld his name at that time? A. Yes, Mr. Dixon told me 
that I picked the mens out that was in the room but I picked out the three pictures 
out of eighteen. He had about eighteen pictures for me to pick from. 

Q. And how did you happen to pick out McGill? A. Well, I seen them in the 
room in the apartment and I picked out what I see. 

Q. Was it anything unusual about him? A. Well, I don’t say there is any- 
thing unusual about him, but I picked out the men that I seen in Mr. Strother’s 
apartment. 


* * * *©* * © KK * 


271 RECROSS-EXAMINATION 
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BY MR. PAULSON: 

Q. Now, Mr. Miller, -- A. Yes, sir? 

Q. -- did you pick out a picture of Melvin Brooker at the time you viewed 
these pictures? A. Yes, I did. n 

Q. Did that picture of Melvin Brooker -- was a mask on it? A. Well, yes, 
it did. It had a mask on. I think practically all three of them were masked. This 
gentleman here, he had this mask over his eyes, I think, like a stocking cap or 
something like that. 

THE COURT: You say “this gentleman’’. Who do you mean by ‘‘this 
gentleman’? ? | 

THE WITNESS: I mean that one. I can’t call his name. 

THE COURT: This is very important. Suppose you go down and indicate -- 

THE WITNESS: I can’t call their names because I don’t know them that well. 

THE COURT: We don’t expect you to remember their names. 

(Thereupon the witness stepped down from the witness stand.) 

THE WITNESS: This man had a stocking cap on. A stocking cap -- 

THE COURT: Just a minute, please. The record will indicate that he 
identified the defendant Brooker. Correct? 

MR. SMITHSON: Yes, your Honor. 

THE COURT: Very well. Step back. 
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(Thereupon the witness resumed the witness stand.) 

BY MR. PAULSON: 

Q. Mr. Miller, do you recall approximately one week and a half ago 
talking tome? A. Yes,I did. I was talking to you. 

Q. Do you remember stating to me that you had viewed some pictures ? 

A. Had viewed some pictures ? 

273 Q. You had looked at some pictures? A. No, I don’t think we come up 
with the pictures. I told you go to court and they can give you the full statement 
of what we said and if we couldn’t come up with the same statement that you _ 
would have a case against us for telling a story. I told you you could get prob- 
ably the same thing because I couldn’t practically tell you the same thing that we 
said down here. And I said to you it’s best for you to get the statement from the 
court because they have them -- taken the statement down that we said. And 
also I said to you that if a man was -- shot a man through a passion or anything 
like that I would be willing to help those fellows, but a man that would. Stick a 
gun in a man’s face to rob him, I wouldn’t do anything to help him. I think that’s 
what I told you. 

Q. My question was, Mr. Miller, do you recall telling me on that occasion 
about ten days ago that you had viewed some pictures -- you had looked at some 
pictures with respect to this robbery. A. I don’t recall that, when we spoke 
concerning any pictures. You asked me had I seen them anywhere, and I told 
you no, I hadn’t seen none of them before and not since that -- that came up. 

| I don’t think we mentioned any pictures. 

274 Q. Do you deny then that you stated to me that you had seen either eight or ten 
pictures ? 

MR. SMITHSON: Objection, your Honor. I believe the witness has answered 
his question. 

THE COURT: Well, all right. Let’s just get the record clear. I will let 
him answer it one more time. Do you understand the question? 

THE WITNESS: I understand the question thoroughly. 

THE COURT: Can you answer the question? 

THE WITNESS: I answered the question but I don’t think that we come into 
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> the pictures when we was talking. We explained about those men and he said, 
7 ‘TI am a lawyer. I am trying to help those fellows’’*, And my words to him, I 
" said, if those men through a passion had a shot or cut somebody I would be 
willing to help them. But going and sticking a pistol in a man’s face to take his 
money, -- he could have killed me and could have killed somebody in the room. 
I -- | 
THE COURT: Just a minute. Now, regardless, I think the question the 
. lawyer is trying to ask you is this: When you talked to him -- do you remember 
. talking to him ? 
275 THE WITNESS: I remember talking to him. 
THE COURT: Did you mention anything about eight or ten pictures ? 
THE WITNESS: I don’t think I did. 


THE COURT: Did he -- 
THE WITNESS: I don’t remember we talking anything about any pictures. 
* * He * * * mm * 


REC ROSS-EXAMINA TION 

BY MR. COLSTON: 

Q. Mr. Miller, can you describe what clothing Mr. Glover had on when 
you saw him on February 7th? A. No, I wouldn’t describe it. I wouldn’t say 
direct I could describe the clothes. I didn’t pay that much attention. You see, 
in quite a passion like that you don’t have time to describe everything you see. 

Q. Do you recall whether or not he had a hat on? A. I wouldn’t say that. 
I wouldn’t say whether he had a hat on or no. I am only going to speak in this 

276 case what I seen and that I didn’t see, and I am not going to give the -- 

Q. All right. 

THE COURT: Now, that is all we want you to do; tell what you saw. 

THE WITNESS: That is allI am going to speak to. 

THE COURT: Are you finished ? 
MR. COLSTON: I want to ask one question about the pictures. 
THE COURT: All right. 


BY MR. COLSTON: 
Q. The pictures that you looked at that Sergeant Dixon. showeq7 ou, were 
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they full length pictures of the defendants or just half size? A. Just half. 
Q. Just half? A. Just half. 
* *+ * * *€** & * 

MR. SMITHSON: Call Willie Price. 

May we approach the Bench, your Honor, before the witness comes in? 

277 (At the Bench:) 

MR. SMITHSON: Your Honor will recall that before we started out I 
advised the Court there was a missing witness. I was able to locate him last - 
night. I do have him here. His name is Willie Luther Price. I had a wrong 
address and I kept getting a ‘‘not to be found’’. We found him last night with a 
forthwith. SoI do have him. 

MR. DWYER: May we now see the statement signed by the witness ? 

MR. SMITHSON: Not until after he has testified -- 

THE COURT: Well, let’s wait until he has testified. 

MR. DWYER: I thought he said he was going to call him next. 

THE COURT: Yes, he is and we will rule on that when he testifies. 

MR. DWYER: Well, my motion, if your Honor please, is that we see the 
statement now so that we are able to follow the statement on his testimony. 

THE COURT: You are proceeding on this Act of Congress passed subse- 
quent to the Jencks case, aren’t you? 

MR. SMITHSON: Yes, your Honor. 

278 THE COURT: And doesn’t that provide, in part, if it is developed that a 
witness has made a statement, that the judge must first look at the statement 
and determine whether or not there is anything in there he believes that the 
defense counsel is not entitled to or if there is anything of an impeaching nature 
-- well, anyway, I read the Act. It has been some time. 

MR. SMITHSON; It does not call for any production whatsoever until after 
the witness has testified and only on cross, provided there has been shown or | 
can be shown some impeachment from the statement. 

THE COURT: That is right. Can you get me that Act? I know I have it 
in my Chambers. 

MR. SMITHSON: Oh, yes, I can get it in five minutes for you. 
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THE COURT: Maybe you can call downstairs and have them bring it up 
here so I will be ready to rule on this matter when the question arises. 
MR. SMITHSON: Surely. 
(End of Bench conference.) 
* K x* * *£* *£* *& * 
279 WILLIE L. PRICE 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
* * * *X* * x * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir, is Willie Luther Price. Is that correct? A. Yes, sir. 
Q. And your address, Mr. Price? A. At that time it was 1319. Now it is 
1410. 
Q. C. Street, Southeast? A. Yes, sir. 
Q. That is in the District of Columbia? A. Yes, sir. 
Q. And tell me, do you know a man by the name of Frank McGill? A. I 
know him as John McGill. 
Q. John McGill. Do you see that person here today? A. Yes, sir. 
Q. Would you step down and point him out ? | 
(Thereupon the witness stepped down from the witness stand.) 
(The witness indicated.) 
MR. SMITHSON: May the record reflect that the witness has identified the 
defendant, John McGill, your Honor. 
THE COURT: The record may show that. Step back. 
MR. SMITHSON: Would you step back on the stand, sir? 


(Thereupon the witness resumed the witness stand.) 

BY MR. SMITHSON: 

Q. Now, Mr. Price, directing your attention to the approximate hour of 
eight o’clock on February the 19th, 1958, did you have occasion to see the defend- 
and McGill in your room? A. Yes, sir. 

Q. And did he enter your room or not? A. Yes, sir. 
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Q. Did you have any conversation with him? Did he say anything to 


_ you or you to him? 
THE COURT: Now, just a minute. I keep explaining this to the jury 
although I don’t think it is necessary by this time. 
281 Any conversation that this witness had with the defendant McGill, if it 
took place out of the presence of the other defendants, other two defendants 
on trial, is only admissible against the defendant McGill. I think the jury under- 
stands that now. 
MR. SMITHSON: Yes, your Honor. 
BY MR. SMITHSON: 
Q. Did he say anything to you at the time that he came in? A. No, sir, 
no more than we talked about -- we were talking and drinking; that’s all. We 
' were just having a drink. 
Q. All right, sir. Did there come a time he gave you anything? A. Yes, 
sir. 
MR. SMITHSON: May I have this envelope and its contents marked Govern- 
ment’s Exhibit No. 5, your Honor ? 


(Thereupon an object identified as an envelope and 
contents was marked by the Deputy Clerk as Govern- 
ment’s Exhibit No. 5 for identification.) 


THE DEPUTY CLERK: Government’s Exhibit No. 5 for identification. 
(Thereupon Mr. Smithson submitted the aforementioned exhibit to all coun- 
sel.) 
282 BY MR. SMITHSON: 
Q. I show you, Mr. Price, Government’s Exhibit No. 5 and its contents 
and I will ask you if you have seen this before? A. No, sir, I never seen it 
until it got to the precinct. 
Q. All right, sir. Had you seen this envelope.before? A. Yes, sir. 
Q. Where did you first see this envelope? A. He, he gave it to me and told 
me to keep it for him. 
Q. By “he’* you mean the defendant, John McGill? A. John McGill; yes, sir. 
Q. You say he asked you to keep it for him? A. Yes, sir. 
.Q. When did he ask you to keep it for him? A. That same night we was up 
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there drinking. 

Q. And was there any reason given by him why he wanted it kept by you? 
A. No, sir, not exactly. He said, said, said, he might get drunk because we 
were drinking. He said, ‘‘Keep this for me’’. 

283 That is all he said, so I didn’t pay it any attention. I put it up there with 
my other’papers in my cedar chest and that was all there was to it. He didn’t 
give me no definite idea about it at all. 

Q. All right. Now, directing your attention to the period of time between 
the 7th of February, which was a Friday, and the 11th of February, 1958, did you 


have occasion to see John McGill? A. No, sir. 

Q. Did you -- tell me, sir: Did you play any cards during that period of 
time? A. Yes, sir. We played cards that night. 

Q. During that period of time did you play: any cards with John McGill? A. 
I was in there first and then he came in. | 

Q. Now, did you see any money in the possession of John McGill during that 


period of time? A. Yes, he had some money. 

Q. And about how much, can you say? A. Well, I couldn’t definitely tell 
you about that because everybody around the game has money. He had some money 
in front.of him. I couldn’t tell you how much. 

Q. Well, tell me, was it stretched out flat -- A. No, sir. 

Q. -- or was ita roll? A. No, sir. He just had it laying stackediup on top 
of one another. 

284 Q. I see. And do you know what denomination the bills were or how much 

was there? A. No, sir. 

Q. How big a pile of bills -- A. Well, I would say about like that. Just about 
-- I would say a half an inch. 

Q. I see. At any time, sir, did you see a gun or a weapon? A. Well, he did 
have a gun. 

Q. He hadagun? A. Yes, sir. 

Q. At that time? A. Yes, sir. 

Q. How did you happen to see that gun or weapon? A. Well, he just pulled 
“ he pulled it out his pocket, I guess to to take something else out, and he just 
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laid it on the table. He wasn’t after anyone. 
Q. What kind of a gun was it? A. Automatic, that’s allI know. It was an 
automatic. _ 
Q. What color was it? Silver, or chromium-plated or blue or -- A. No, 
sir. It was black. 
285 Q. Did there come a time that you turned this over to a police officer? A. 
Yes, sir. 
Q. And did that take place at No. 4 Precinct? A. No. 4. 
Q. Do you know Sergeant Dixon? Miller Dixon? A. Yes, sir. 
Q. In the robbery squad? A. Yes, sir. 
Q. Let me ask you, sir; Did you identify this object, Government’s Exhibit 
No. 5 to Sergeant Dixon as the one that you had received from the defendant Mc- 
Gill? A. Yes, sir. 
MR. SMITHSON: Your witness. 
MR. DWYER: We make that motion, your Honor. 
MR. SMITHSON: For the record, the Government is submitting the state- 
ment that I have. 
THE COURT: Very well. 
MR. DWYER: For the record, what did you show him ? 
THE COURT: You haven’t offered this yet? 
MR. SMITHSON: No, your Honor, I have not. 
MR. DWYER: Would your Honor indulge me one moment ? 
MR. SMITHSON: Would your Honor indulge me? 
286 THE COURT: Is there going to be any question about this ? 
: MR. SMITHSON: I was going to cay for the record that here is an item that 
I submit for your Honor's consideration marked with a blue pass. 
THE COURT: All right. 
(Thereupon Mr. Smithson submitteda volume to theCourt through the Deputy 
Clerk.) 
THE COURT: Mr. Dwyer, do you want to make a statement? 
MR. DWYER: No. I wonder if I could go ahead. 
THE COURT: Yes. 
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CROSS-EXAMINATION 
BY MR. DWYER: 
* * * * *©* *& & * 
Q. How was it that you happened to give it to the police at No. 4? 
| MR. SMITHSON: Objection, your Honor. | 
THE WITNESS: Well, he -- 
THE COURT: Wait a minute. 
MR. SMITHSON: Objection. 
THE COURT: Will you state the grounds for your objection ?. 
MR. SMITHSON; I had rather state it at the Bench. 
THE COURT: All right. , 
(At the Bench:) | 
MR. SMITHSON: At that time he was in custody, your Honor. 
THE COURT: This fellow was in custody ? 
MR. SMITHSON: Yes, sir. 
THE COURT: What do you want to develop? 
MR. DWYER: The credibility. Where he got it might be in issue. Reason 
for lying. Self serving statement. 
THE COURT: I don’t know the statement. Let me see it. 
MR. SMITHSON: All right. You have the statement. 
THE COURT: I am talking about Government’s Exhibit No. 5. That is 
what he is talking about. 
MR. DWYER: The statement doesn’t say anything about that, your Honor. 
THE COURT: All right, but let me see it. 
MR. DWYER: All right. . 
THE COURT: Are we talking about the little envelope there ? 
MR. SMITHSON: We are talking about the envelope but the statement is the 
object which has been produced. As I told you, I had it signed -- 
MR. DWYER: I am talking about this. I am not talking about the statement. 
MR. SMITHSON: Have you got the interior -- 
MR. DWYER: That’s in there. 
THE COURT: ‘‘Save time, interest in part-payments accepted by mail. 
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Give number when corresponding. 2025 North Moore Street, Rosslyn, Virginia. 
JAS-4221. Telephone, JA 7-0800. Office hours, nine a.m. to 5:30 p.m. Record 
your ticket number. Report lost tickets at once.’’ Then signed with the initials 
‘MAD’? ? 

MR. SMITHSON: Let me interrupt you. That is for identification, Miller 
A. Dixon, the police officer. 

THE COURT: I see. Government’s Exhibit No. 5. Are you offering the 
contents of this ? 

MR. SMITHSON: Not yet I haven’t because I will have the pawnshop man 
here. 

THE COURT: I understand. Now, what were you examining on the state- 

ment -- 

MR. DWYER: No, sir. I am examining on his direct testimony. That’s 

all. 
289 THE COURT: On this particular Government’s Exhibit No. 52 

MR. DWYER: Yes, your Honor. : 

MR. SMITHSON: The question being the occasion for him. giving it to the 
police officer. I think he did give it, as a fact. Whether or not he did, of course, 
is subject to any question he wants, but the circumstances is what counsel was 
after, in other words, to impeach without proof of a conviction of a crime. 

THE COURT: What you would like to do is keep it out ? 

MR. SMITHSON: I don’t believe it should come in. 

THE COURT: Well, here is the point. I think it might be important to know 
under what circumstances the police got this. If it indirectly brings into the pic- 
ture that this man was arrested on some other charge, well, that is just one of 
those things, but I think the jury might want to know where he was when he gave 
this to the police officer. 

MR. SMITHSON: Ali right. 

‘MR. DWYER: That is my point. 

THE COURT: Where he was when he gave it to them. Was he incarcerated 
or something like that. 

MR. DWYER: Yes. 
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THE COURT: Afterall, I don’t think it makes much difference either way. 

MR. SMITHSON: All right. _ | 

THE COURT: Is that what you wanted? 

MR. DWYER: Yes, your Honor. 

THE COURT: All right. 

(End of Bench conference.) 

MR. DWYER: May the reporter read the question back, your Honor? 

THE COURT: Rephrase it. : 

BY MR. DWYER: 

Q. What was the occasion, Mr. Price, for returning this Government’s 
Exhibit No. 5 for identification over to the officers at No. 4 Precinct? A. Be- 
cause he was looking for me for two or three days and I didn’t know what he 
wanted. When he found me he carried me down to the precinct. He said, ‘I 
have some information on you’’. I said what about. He said, ‘‘Were you with 
John McGill?’’ I said I was with him in my room drinking. He said -- 


Q. No, wait a minute. I just want you to identify these people that you 


say are ‘‘he’’, When you say ‘‘he’? you mean who? A. I am talking about the 
detective that picked me up. 
291 Q. You were picked up -- A. That is right. 
Q. -- were you not? And where were you picked up, sir? A. I was 
picked up at home. 
Q. And was that by Sergeant Dixon or was that by some other officer at 
No. 4? A. Sergeant -- that was Detective Wesley. - 
Q. Detective Wesley? A. Wesley. 
Q. All right. And he told you he had been looking for you and brought you 
down to the precinct? A. Yes, sir. 
Q. And did he place you under arrest? A. Not at that particular time. 
Q. All right. And then he mentioned John McGill. Right? A. That is 
right. 
Q. And go ahead from there but tell us the names of the people rather than» 
‘che’*, A. And Mr. Wesley said, ‘‘Where is that package that you -- that he 
gave you”. I said he give me no package. And he kept on until, about package and 
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I thought about it. I say he didn’t give me anything, anything but an envelope. 
He say, ‘“‘Where is the envelope ?’’ 

292 I say it is at the house. He say, ‘‘You want to ride down with me to pick 
it up?’? I say, ‘“‘Yes, we’ll go pick it up’’. He taken me back to the house to 
pick up the envelope and he did not open it until he got to the precinct again. 
And when he open it he say, ‘“You know what this is?’’ And I say I don’t know. 

He say, ‘‘Well, I’m going to tell you.’? He said a diamond ring. He said 
a pawn ticket for a diamond ring. So that’s the story I gave him. 

-Q. And then you were released? A. No. He kept me overnight. 

Q. And was it during the overnight period that you gave a statement? A. 
That’s right. 

Q. And then you were released? A. I were released the next day. 

* * *£ * *£ *& * * 

293 . MILLER A. DIXON 
was called as awitness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 

_DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir, is Miller A. Dixon. Is that correct? A. That is 
- correct, sir. 

Q. You are a detective sergeant of the Metropolitan Police Department, 
robbery squad? A. That is correct, sir. 

Q. Now, Sergeant, during your varied career, sir, have you ever done any 
drafting work? A. I have, 

Q. For what period of time? A. Between 1939 and 1951 I was assistant 
project technician with the Rural Electrification Aqministation. The work con- 
sisted of topographical and drafting. 

Q. All right. Would you step down here a moment, sir? 

(Thereupon the witness went to the blackboard.) 

MR. SMITHSON: I believe this is No. 1. Is that correct? 

THE COURT: No. 1. 

-BY MR. SMITHSON: 
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Q. Sergeant, I am showing you now Government’s Exhibit 1 for identifica- 
tion, which has been described as a plat or topographical map of the premises of 
Mr. and Mrs. Frank Strother. Did you prepare that? A. I did, sir. 

Q. Did you make the measurements, sir? A. I did. 

Q. And it is your work that is displayed here? A. That is correct, sir. 

Q. And was it to any particular scale, sir? A. No, sir; it was just to show 
a plan of the apartment. There is no scale. 

Q. All right. Now, particularly, sir, with regard to this room here, which 
is the living room, and this room here, which is the bedroom, is there any wall 
in between there, sir? A. Yes, sir, there is. 

Q. Is therea doorway there? A. There is an open door between these two 
rooms at this point. 

-Q. I see. And that is the only open doorway? A. That is correct. 
295 Q. Then there is none then in this wall toward the hallway? A. Yes, sir. 
There is an open door that leads in, into this room at this point here. 

Q. No, I mean, between the bedroom and the living room. See, in this wall, 
which is displayed here, is there a door or any opening in there? A. Not at that 
point, no, sir. 

Q. That is whatI mean. A. No, sir. 

Q. And that is from your personal observation and preparation of this draft. 
Is that correct? A. That is correct, sir. 

MR. SMITHSON: The Government offers 1, your Honor. 

THE COURT: Is there any objection? 

MR. PAULSON: No, sir. 

MR. COLSTON: No objection, your Honor. 

MR. DWYER: No objection, your Honor. 

THE COURT: It may be admitted. 


(Thereupon the plat heretofore marked as Government’s 
Exhibit No. 1 for identification was received in evidence.) 


296 (Thereupon the witness resumed the witness stand.) 
BY MR. SMITHSON: 
Q. Now, tell me, Sergeant, were you in charge of the investigation of the 
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robbery or robberies at Apartment 200 at the Whitelaw Hotel, occurring on 


February the 7th, 1958? A. I was. 
-Q. And you received a report of this robbery when, sir? A.I received a 


report the night of February 7th, 1958. | 

Q. Do you recall the hour? A. It was about -- between twelve o’clock 
midnight and 12:30 the next morning. 

Q. Did you receive it from one of the victims, sir, or from a fellow police 

. Officer ? A. I received it from a fellow police officer. 

Q. That being whom? A. My partner, Detective Robert A. Eldridge. 

Q. And he is here, sir? A. He is, sir. 

Q. Now, did you prepare or go to the premises on that day or the following 
date? A. No, sir, I did not. . 

Q. When did you confer with any of the victims or the complainants in this 
robbery or robberies? A. On Sunday, February the 9th. 

297 Q. All right. And did you confer with them at headquarters or at their 
residence? A. At Police Headquarters. 

Q. And with whom did you confer? A. Mrs. Strother and there were two 
other witnesses whose names I can’t recall now at the robbery squad at Police 
Headquarters. 

Q. Were they victims of the robberies ? A. No, they were not. 

' Q. All right. Now, was Mr. Strother there at that time? A. No, sir, he 
was not. 

Q. And I will ask you, sir, if you received certain information from Mrs. 
Strother with regard to this robbery, and would you answer that yes or no ? A. 

Yes, I did. | 

Q. And pursuant to that, did you have occasion to talk with any of the com- 
plainants at headquarters on any other occasion or at their homes on any other 
occasion? A. I did. I talked to Mr. and Mrs. Strother on Monday, the following 
Monday after the robbery. 

Q. Where was that? A. At their home, 1839 13th Street, Northwest. 

298 Q. Did there come a time, sir, that the person, = McGill, was arrested ? 


A. Yes, sir. 
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Q. And do you see that person, John McGill, here? A.I do. 

Q. Would you step down and indicate him ? 

(Thereupon the witness stepped down from the witness stand.) 

A. The one with the brown sweater on. 

MR. SMITHSON: May the record reflect that the witness has identified 
the defendant, John McGill ? 

BY MR. SMITHSON: | 

Q. Now, did there come a time that a man by the name of Melvin J. 
Brooker was arrested? A. Yes, sir. 

Q. And do you see that person here, sir? A. Ido. 

Q. Would you point him out likewise? A. The one with the grey suit on 
and striped shirt. 

MR. SMITHSON: May the record reflect that the witness has identified the 
defendant Brooker ? 

THE COURT: The record may so indicate. 

BY MR. SMITHSON: 

Q. And, sir, do you know -- and was there arrested a Milton R. Glover ? 
A. Yes, sir. 


299 Q. Do you see that person here? A. I do. 


Q. Would you indicate who that is? A. He is seated here with the brown 
suit on. 

.Q. All right. 

MR. SMITHSON: May the record reflect that the witness has identified 
the defendant, Glover ? ‘ 

THE COURT: The record will show that. Will you step back ? 

(Thereupon the witness resumed the witness stand.) 

BY MR. SMITHSON: | 

Q. Tell me, sir, was the person, John McGill, viewed by any of the com- 
plainants at your direction? A. Yes, sir, he was. 

Q. And where did that viewing take place, the time and the date that you 
recall? A. The time was about between 9:30 and ten o’clock in the morning. The 
date was February 20th. The place was in the office of the homicide squad at 


Police Headquarters. 

Q. That was in Police Headquarters? A. That is correct, sir. 

Q. Now, sir, you were assigned at that time or regularly assigned to the 
robbery squad. Isn’t that correct? Isn’t that your regular assignment? A. 


‘Yes, sir. 
300 Q. Did you have any temporary duty at that time? A. I had been working 
also on a murder case along with the homicide squad. 
Q. And it was at the homicide squad office that this viewing took place, 
Is that correct? A. That is correct, sir. 
Q. Now, tell me, sir, what, if anything, did you say to Mr. or Mrs. Strother 
| with regard to the person of John McGill prior to showing them -- showing him 
to them? A. I told them that I had a person who had been arrested in connection 
with their holdup and I asked them if they would come in and see if they could 
identify him. , 
Q. All right. And tell me, sir, at the time of the identification was there 
_ any question expressed by either Mr. or Mrs. Strother to you as to uncertainty of 
identification? A. None whatsoever, sir. 
Q. All right. Now, sir, what was the defendant McGill wearing at the time 
_ Of that viewing or standup? A. I think -- I am not sure -- that he was wearing 
a sort of a high-topped shoes, something like paratroopers’ boots. I think he 
had -- he had a cap. I don’t recall -- I don’t recall his exact dress. 

301 Q. Would you step down a moment, Sergeant? You spoke of certain boots. 
I will ask you to examine the boots of the defendant, John McGill. Is that the 
same type of boots -- | 

MR. DWYER: I will object, your Honor. May counsel approach the Bench ? 
THE COURT: Yes. 


* * * * * * * 


307 September 8, 1958 
x~* * *€©* &€* *&* & KK 
309 THE COURT: Will you state the grounds ? 
MR. DWYER: I object to it on the grounds of the Taylor case, if Your 
‘Honor please the grounds that the man is forced to incriminate himself without 
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testifying, that he is here in court involuntarily and by taking any part in the 

310 identification or his appearance being called attention to, he is thus, 
against his will, being forced to testify to the jury, and I respectfully submit 
that it deprives him of his right under the Fifth Amendment. 

* * * * * ££ * * 

311 THE COURT: Well, I have considered the authorities submitted by Mr. 
Smithson here and will just mention one or two of them because I don’t believe 
your objection is well taken. 

* * * * *©* &€©& & * 

313 THE COURT: I will overrule the objection. 

MR. DWYER: Very well, your Honor. 


* * *+ * *© &€* © * 


(In open court:) 

MR. SMITHSON: At this time, Your Honor, I would like to withdraw 
the witness on the stand. 

THE COURT: Suppose you let him step out. 

Thereupon 

MILTON HOFFMAN 
was called as a witness by the Government, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
314 DIRECT EXAMINATION 

BY MR. SMITHSON: a 

Q. Your name, sir, is Milton Hoffman, is that correct? A. That is cor- 
rect. 

_Q. Your occupation, Mr. Hoffman? A. I ama clerk in a pawnbroking es- 
tablishment in Rosslyn, Virginia. 

Q. And how long have you been there, sir? A. Ten years. 

Q. Were you working, sir, during the month of February 1958? A. I was. 

Q. Mr. Hoffman, I show you Government’s Exhibit No. 5, which consists 
of this envelope and its contents. I will ask you, sir, first, have you seen this | 


type of envelope before? A. I have. 
Q. And where did you see it? A. It is the envelope from our establishment, 
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the Rosslyn Loan Company. 
Q. All right, sir. I show you the contents of that envelope, sir, Govern- 
- ment’s Exhibit 5, and what is this? A. This is a pawn ticket issued ies the 
Rosslyn Loan Company on February 11, 1958. 
Q. Is there any name indicated, sir? A. Only by initials, ‘‘J.W.*’ 
315 Q. “J.W.7? A. Yes, sir. 
Q. And what was pawned at that time, sir? A. According to the pawn 


ticket, it was a diamond ring. 

Q. A diamond ring? A. Diamond ring. | 

Q. Tell me, sir, do you know an Officer Ettridge or Eldridge? A. No, 

| sir, I do not. 

Q. Tell me, did you have occasion at one time to meet a Mr. Strother ? 
A. The names aren’t familiar to me, sir. 

Q. Mr. Strother, would you stand, sir? Have you seen that gentleman 

before, sir? A. Yes, sir, I have. 

Q. Did you have occasion at one time, sir, to have Mr. Strother come to 
you to redeem an article? A. Yes, Mr. Strother came in with, I believe it was 
two police officers from the District of Columbia along with the police officer 
from the Arlington Police Department. 

Q. I show you, sir, Government’s Exhibit No. 2. I ask you to examine that, 
sir, and state whether or not you have seen it before. A. Yes, I have. 

316 Q. I will ask you, sir, is that the item redeemed at that time by Mr. 
a A. Yes, itis. 
R. SMITHSON: May it please the Court, the government will offer 
Government’s Exhibits 2 and 5. 

THE COURT: Any objection? 

MR. DWYER: No objection, your Honor. 

MR. COLSTON: No objection. 

THE COURT: They may be admitted. 


(Government’s Exhibits Nos. 2 and 5 were 
received in evidence.) 


MR. SMITHSON: That is allI have of the witness. 
THE COURT: Very well. Any questions? Any questions ? 








141 


MR. DWYER: No questions, Your Honor. 
MR. PAULSON: No questions. 
| MR. COLSTON: No questions. 
THE COURT: You may be excused. 
(Witness left the stand.) 
MR. SMITHSON: .__ Will you call Mr. Dixon? 
317 Thereupon 
MILLER A. DIXON 
resumed the witness stand and, having been previously duly sworn, was examined 
and testified further as follows: 
_ DIRECT EXAMINATION -- Resumed 

BY MR. SMITHSON; 

Q. Officer Dixon, or Sergeant Dixon, I will ask you, sir, if at the time of 
the stand-up or identification of the defendant McGill by the complainants, Mr. 
and Mrs. Strother, he was wearing the type of boot which was similar to that 
which he was wearing on last Friday? A. Yes, he was. 

Q. Now, Officer, did either Mr. or Mrs. Strother express to you any un- 
certainty at all with regard to the identity of Mr. McGill, the defendant McGill, 
as one of those who robbed them ? 

MR. DWYER: If Your Honor please, I am going to object to that form of 
question. That is asking for a conclusion. I think we are entitled to know just 
what they did or didn’t say and the jury can draw their own conclusion as to «. 
whether their -- 

THE COURT: Reframe it. 

BY MR. SMITHSON: 

Q. At the time of the identification by Mr. and Mrs. Strother, what, if any- 
thing, was said by them with regard to the identity of the defendant McGill? A. 

318 Both of the complainants at different times told the defendant that he was 
one of the three men who entered their apartment on February 7 at the time they 
were robbed. 

Q. All right, sir. Now, what, if any, wearing apparel, did the defendant 
have on his head? A. He was wearing a hat turned down all around. 
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Q. When was this, in the line-up or the identification? A. At the time 
the identification was made. 

Q. Ali right, sir. And did you have, also, an identification of the defend- 
ant Brooker? A.I did, sir. 

Q. Do you recall what day that was? A. That was between 9:30 and 10:00 
o’clock in the morning of February 24. 

Q. And who made that identification? A: Mrs. Strother and Mr. Strother 
identified Brooker in a line-up which was conducted in the robbery squad at 
Police Headquarters. 

Q. All right. Now, tell me how many were in that line-up. A. There were 
about 6 including the defendant Brooker. 

319 Q. And do you know how tall the defendant Brooker is? A.I think he is 
about six feet two or three inches. 

Q. Tell me, where there any other tall men in that line-up? A. Not as tall 
as he. He was the tallest man in the line-up. 

Q. All right. Were there any close tohim? A. Yes, I would say there 


may have been one or two about six feet tall, but as I said before, he was the 


tallest man there. . 

Q. All right. Now, what, if anything, was said by the defendants -- pardon 
me - - by the complainants, Mr. and Mrs. Strother, at that line-up, as to the 
identification of the defendant Brooker? A. After Brooker had been identified 
in his presence they told me just what part he had played in the line-up. 

Q. Did each of them identify him? A. They did. 

Q. Was there any hesitancy or any question expressed by either one 
of them? A. No, sir, there was not. 

Q. Allright. Tell me, the defendant Glover, was he identified by any of 

the witnesses at that Whitelaw Hotel robbery? A. He was. 
320 Q. When did that take place, Officer? A. That identification was made 
about 11:00 o’clock March 15, 1958. 

Q. Where did it take place? A. A line-up was conducted in the central 
cell block at Police Headquarters. 

Q. Andwas that 11:00 o’clock in the morning or evening? A. 11:00 





o’clock in the morning. 

Q. And who made the identification, sir? A. Mr. Shaw. 

Q. And tell me, sir, was that in this building or Police Headquarters? A. 
In Police Headquarters. 

Q. Is that the building immediately in the rear of this? A. Yes, sir, it is 
the Municipal Center Building. 

Q. I show you, Officer, Government Exhibit 3 for identification and ask you 
to examine that envelope and its contents. A. This is a piece of cord which 
was turned over to my partner and I by complainant Mr. Strother, who stated 
that it was used to tie his hands together during the robbery. 

Q. And is this writing on this envelope -- this is a police property envel- 
ope, is that right? A. Yes, it is. 

321 Q. Is this writing yours, sir? A. Yes, sir, itis. 

Q. And, is your name thereon? A. Yes, sir. 

MR. SMITHSON: The government offers No. 3, Your Honor. 

THE COURT: Any objections ? 

MR. DWYER: No objections. 

THE COURT: It may be admitted. 


* * * %*+ * * + * 


(Government’s Exhibit No. 3 was 
received in evidence.) 


* * *+ * * * * * 


CROSS-EXAMINATION 


BY MR. DWYER: 

Q. Sergeant, you say you were first apprised of this alleged robbery on 
February 7 between 12:00 and 12:30 p.m. A. I would like to correct myself. 
It would be February 7 or February 8, shortly after midnight. | 

Q. To get the dates straight, would you say that the robbery is alleged 
to have taken place some six hours prior to the time that you were notified ? 
A. Yes, sir.. 

322 Q. Were. you working when you were notified about this? A. No, sir, 

I was not. 

Q. At home? A. No, sir, no, I was not. 
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Q. How did you happen to be notified? A.I met my partner out in the 
street. 

Q. Was he working? A. No, he was not. 

Q. You were both off? A. We were both off duty. 

Q. And was the meeting with your partner by prearrangement or by 
accident? A. It was by accident. 

Q. And he mentioned this thing to you? A. He did. 

Q. When did you go to work on the case? A. Saturday, I was off, the 
following day. Sunday I went in to the office and met my partner and with the 
complainant and two other witnesses they were shown photographs at Police 
Headquarters. 

.Q. Wait a minute. Let me get the dates straight again. What day was it 
that you were notified, Saturday or Sunday? A. It was late Friday night or 
early Saturday morning. 

323 Q. Allright. Now, Saturday, then, you were off? A. That is correct. 

Q. So you didn’t do anything? A. No, I did not. 

.Q. Was Eldridge off then too? A. I don’t think so. I am not sure. 

Q. Sunday you went to work? A. I did. 

.Q. And you started to work on the case? A. Yes, sir. 

Q. Now, do you know of this matter was reported officially to the Police 
Department before you went to work on it? A. Yes, sir, yesI do. | 

Q. Who reported it? A.Whomever called my partner; as soon as he re- 
ceived that information it became official as far as the Police Department is 
concerned. 

Q. All right. Now, did it ever go in the Police Department records on 
Saturday? Or Friday? A. I wouldn’t -- it wouldn’t -- it would not be found in 

324 the official records, but the Police Department knew of the robbery. 
Q. The Police Department knew about the robbery because Sergeant Eld- 
ridge was a member of the Police Department, isn’t that your contention, sir? 
A. And there were other members of the Robbery Squad who knew about it. 


Q. Now, as a matter of fact, Sergeant, isn’t it a fact that this was a personal 


matter with Sergeant Eldridge? A. No, sir, it was not. 
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Q. Sergeant Eldridge is related, is he not, to one of the complaining 
witnesses? A. I don’t know. 

Q. And now, on Sunday morning, when you went to work on the case you 
say you showed the complainant witnesses pictures? A. I did. 

Q. Are you certain about that, Sergeant? A. Iam. 

Q. Who was with you when you showed them the pictures? A. Detective 
Eldridge, the complainant, and there were two other witnesses, and this happened 
in the afternoon of Sunday, not in the morning. 

Q. All right. Now, when you say the complainant, do you mean both com- 
plainants or only one? A. One complainant, Mrs. Strother. 


325 Q. Mrs. Strother. And who were the other two witnesses? A. Their 


names I can’t recall right now, but one of them was a janitor at the Whitelaw 
Hotel, 1839 13th Street. 

Q. And how did you obtain his name? A. From the complainant, Mrs. 
Strother. 

Q. And did you learn where he lived? A. We did. 

Q. And you called him to come down? A. I didn’t make the arrangements 
for witnesses to come in. | 

Q. Who made those arrangements? A. Eldridge. Detective Eldridge 
made the arrangements. 

Q. All right. Now, one of them was the janitor, whose name and address 
you knew. Who else was the other witness? A. There was another man whose 
name I can’t recall, the reason being because I later found out that he could not 
identify any way -- any of those three men involved. 

Q. Where was the janitor supposed to have been? A. He was in the hallway 


326 on the first floor when he saw three men leave the building, but he could not 
.identify their face, only the clothes that they were wearing. So therefore we. 


couldn’t use him as a witness. 

Q. Well now, how about the second -- strike that. This man, this janitor, 
did have an opportunity to see the three people who broke into this. apartment, 
isn’t that .a fact? A. He saw three men who left the building and, after learning 
what had happened, it was his belief that they were the same three men who had 
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robbed the complainants, but he could not identify them by faces. 

Q. Did he have an opportunity to identify these three defendants? A. You 
mean was he ever called in? 

Q. Yes, sir. A. To attempt to -- no, sir, he was not. 

Q. All right. Now, who was the second person you had down there this 
Sunday? A. That person’s name I can’t recall. 

Q. Would there be an official record of that? A. There may be. I am not 
certain. 

Q. Who called him, Eldridge? A. Detective Eldridge. 

327 Q. And was it a man or a woman? A. It was another man. 

Q. Another man. And where was he supposed to have been at the time of 
the robbery? A. He -- it was my belief that he was the desk clerk. I am not 
certain about this other man. | 

Q. And he also had an opportunity to see the three people who committed 
the robbery? A. No, he did not. He saw three men loitering around in the build- 
ing, but he did not get a good look at their faces. 

Q. Did he ever get an opportunity to identify any of the three defendants ? 
A. No, sir, he did not. 

Q. And did the complaining witness -- strike that. You showed these 
three people some pictures, you said. Is that right? A. That is correct. 

Q. Now, was any identification made at that time? A. No, sir, there was 
not. — 

Q. And was McGill’s picture among them? A. No, sir, it was not. 

Q. Are you certain about that? A. Yes,I am. 

Q. All right. Now, when was the next time that you talked to anybody in 
this case? A. It was the following day, the following afternoon, on Monday. 

328 Q. On Monday. When did you talk to them and where? A. I talked to Mr. 
and Mrs. Strother in their apartment at 1839 13th Street, Northwest. 

Q. Did you search the apartment? A. Did I search the apartment ? 

Q. Yes, sir. A. No, sir, I did not. 

Q. How long have you been in the Detective Bureau, Sergeant? A. About 


12 years. 
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Q. How long have you been a Detective? A. About 13 years. 

Q. And you have heard of finger prints before, no doubt? A. I have. 

Q. And from your experience as a detective, sir, you are aware of the 
necessity for immediate. response to the scene of a crime, are you not? A. 
Yes,I am. 

Q. And again you took no action in this case, as far as the location of the 
crime is concerned, for some three days after it was committed, is that right? 
A. . Yes, that is true. 

329 Q. All right. Now, when you went there on Monday, did you dust for finger- 
prints? A. No, sir, I did not. 

Q. Did you have it dusted for fingerprints? A. No, sir, I did not. 

Q. Was it within your power at that time to demand or to ask that the 
Identification Bureau come out and dust for fingerprints? A. IfI thought that it 
was necessary to if I thought that it would be helpful, I could make that request. 

Q. All right. But in this case you didn’t feel that it would be helpful? A. 
No, sir, I did not. 

Q. Why didn’t you feel it would be helpful in this case, Sergeant? A. The 
articles handled and the manner in which they were handled would make it almost 
impossible to get prints and the articles I am speaking of would be a wardrobe 
where the drawers are pulled and when you open a drawer like that you get a 
smudge as far as prints are concerned, and that was just about the only article | 
in the apartment that they touched whereby there may be a slight possibility of 
getting prints. 

Q. How about the telephone? A. So -- it is very seldom that you can get 
a good print from a telephone unless you know exactly how it was handled. The 

330 telephone -- the information that I received, it was snatched, and if it was 
snatched the print is going to slide as soon as you strike it and pull it away. 

Q. How about the envelope the money was in? A. The possibility of raising 
prints from a piece of paper is slight. However it is possible, but it is very 
slight. 

Q. Well now, as a matter of fact, Sergeant, isn’t it a fact that you take 
fingerprints on a piece of paper? A. That is correct. 





148 
Q. All right. Now, after you talked to the Strothers at their apartment, did 


you show them any more pictures? A. Yes, I did. 
Q. And did they identify any of them? A. No, they did not. 
Q. And was one of those pictures McGill’s picture? A. No, sir, it was not. 
Q. Your testimony is at no time you showed them McGill’s picture. A. That 


is correct, sir. 
Q. Did you show anybody McGill’s picture? A. Yes, I did. 
331 Q. Who did you show McGill’s picture to? A. I showed McGill's picture 


to Mr. Miller and Mr. Shaw. 
Q. All right. Now, when did you show McGill’s picture to Mr. Miller ? 


A. It was some time after his arrest. 
Q. Well, would you say -- A. Between one and two days after his arrest. 
Q. All right. And did you say anything to them about McGill’s picture at 
that time? A. I showed them several photographs which included -- 
* * * X * * %«*« * 
334 (The last question was read by the reporter.) 
THE WITNESS: McGill’s picture ? 


BY MR. DWYER: 
Q. Did you say anything to them about it? A.I asked -- incidentally I would 


like to make a correction. I only showed that photograph to one person and that 


was Mr. Miller. Mr. Shaw did not see it. And he was not positive of the identi- 


fication. 
335 Q. Who? Miller? A. Mr. Miller. 
Q. All right. Now, let me ask you this, Sergeant. Is there any reason why 
you didn’t show it to Shaw? A.I didn’t know where I could contact him at that 
time. I didn’t have his address. | , 
‘Q. You didn’t know where to contact Mr. Shaw? A. No, sir, I did not. 
Q. Well, when did you contact him? A.It was sometime in March. 
.Q. Well, now, did you show him the picture in March? A. Yes, I did. 
Q. And what did he say in March? A. He said it looked like him but that 
would not be considered positive identification of the photograph. 
Q. Now, Sergeant, did you send for McGill originally? A. No, sir, I did not. 
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Q. Do you know how he got into the police custody? A. From information 
received, was that someone, a police officer, did go to his home or notified some- 
one, a member of his family that they wanted to talk to him at No. 4 Precinct and I 


think McGill told me that he went to No. 4 Precinct and that is when he was ar- 
PN rested. 


» 336 Q. All right. Now, do you have a statement of any conversations that might 


have transpired between you and the witnesses in this case of the defendant? Do 
you have any notes on this case? A. Sure, I have notes. 
.Q. Have you read the notes prior to coming here today? A. Yes, I have. 
~ Q. MayI see the notes, sir? 
MR. SMITHSON: I don’t believe that that: meets the test, Your Honor. He 
Y hasn’t used the notes. 
THE COURT: Well, has he used the notes to testify from or fresh his 
recollection ? 
BY MR. DWYER: 
Q. Have you used your notes in any way to testify from today? A. No, sir. 
; THE COURT: I mean on the stand. 
THE WITNESS: No, sir, I have not. 
BY MR. DWYER: 
Q. In other words -- well, what did you look at the notes for ? Why did you 
read the notes? A. I don’t quite understand your question, sir. 
Q@, All right. Iam sorry. I think I am not, making myself clear. Isn’t it a 
fact that you read your notes to refresh your recollection on certain aspects 
of the testimony you have given here? A. Prior to coming here, yes. 
Q. Prior to coming here, yes, sir. A. Surely, yes, sir. 
Q. Well, I think that meéts the test, Your Honor. 
» MR. SMITHSON: I do not. : 
THE COURT: All right, do you want to argue this matter? I will listen 
to you. Why do you say that you are entitled to see the notes? : 
MR. DWYER: Because they are notes made in connection with his investi- 
gation which he has read subsequent to the investigation and prior to coming here 
to testify Friday and today. He has indicated that he read them for the purpose 
of refreshing his memory on certain details and certainly we should be allowed 
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to determine whether he has accurately refreshed his recollection on those 
details. That is why I think we should see them. 

THE COURT: Have you finished ? 

MR. DWYER: Yes, sir. 

THE COURT: I will hear the government. 

338 . MR. SMITHSON: I believe that the statue 3500 excludes investigative 
reports and such matter unless used during the course of the testimony of a 
witness and I believe the cases beginning with the Bowman Dairy case, Fryer 
case and all the others, state that unless the officer -- I believe the main case 
in that regard is the Nickie Arnstein case many years ago, states unless the 
officer uses those notes during the course of his testimony they are not subject 


to such examination. 
THE COURT: Well, I think the law is that if the officer refers to the 


notes on the witness stand for the purpose of refreshing his recollection while 
he is testifying, then counsel, upon request, are entitled to look at those notes. 


But if an officer has notes in his locker drawer at the Headquarters and uses 
those notes to refresh his recollection before coming to court, the Court does 
not feel that the law states that you are entitled to look at those notes. 

Therefore, your objection, or your request is denied. 

MR. DWYER: Exception, Your Honor. 

BY MR. DWYER: 

Q. On the 7th -- on the 24th of February -- that was the date of the identi- 

_ fication of McGill, isn’t that correct, Sergeant? A. Yes, that is correct, sir. 
339 Q. And did you get the complaining witnesses down to the Police Station 
for the purpose of identifying? A. Yes, I did. | 
_Q. And how did you get them down there? A. Called them by telephone 
and asked them to come to the office. 

.Q. Did you tell them what for? A. Yes,I did. 

Q. What did you tell them you wanted them for? A. I told them a suspect 
had been arrested in connection with their case, and I would like for them to come 
down and see if they could identify him. 

.Q. And then came down and they came in and met you in the Homicide 
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Office, is that correct? A. Yes, they did. 

Q. When they met you, did you say anything to them? Was there any 
discussion? A. Yes, I told them that a man had been arrested and I told them 
where he was and I asked them singularly to go around the corner where McGill 
was sitting to see if they could identify him. 

Q. You say you asked them singularly? A. Yes, I did. I took one at a time. 

340 Q. And then one at a time went around to McGill? A. Yes, sir. 

Q. Did you go around with them? A. I did. 

Q. And who went first? I-mean, did the wife or the husband go around 
and make the identification first? A. Well, to the best of my recollection I 
think it was the wife went first. I am not sure. 

Q. Then you and Mrs. Strother went around to see the defendant? A. That 
is correct, sir. 

Q. At that time he was wearing a hat, I believe you said, with the brim 
pulled down? A. Turned down all around, yes, sir. 

Q. Turned down all around, and did she say anything? A. She said he was 
the man who entered her apartment on February the 7th. She identified him as 
being one of the three men who robbed them. 

-Q. She said that in front of the defendant McGill? A. Yes, she did. 

Q. In other words, she said, ‘‘That is one of the men’’? A. Well, not just 
those words, but she said that -- she did identify him. 

.Q. Now -- well, she said out loud, ‘‘That is the man.’’ Is that correct? 
A. That is correct. 

341 Q. I mean, not just those words, but she said something substantially that 
that was the man that he could have heard? Is that your testimony? A. Oh, he 
heard her, yes. Fai 

Q. She said it right to him? A. Yes, she did. 

Q. And then she left? A. She did. 

Q. Arid then you brought the husband around? A. That is correct. 

Q. And did the husband say anything? A. He identified him. 

Q. And when the husband came around the defendant was still wearing this 
hat pulled around over his ears? A. Not over his ears. The hat was turned 
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to determine whether he has accurately refreshed his recollection on those 
details. That is why I think we should see them. 

THE COURT: Have you finished ? 
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witness and I believe the cases beginning with the Bowman Dairy case, Fryer 
case and all the others, state that unless the officer -- I believe the main case 
in that regard is the Nickie Arnstein case many years ago, states unless the 
officer uses those notes during the course of his testimony they are not subject 


to such examination. 
THE COURT: Well, I think the law is that if the officer refers to the 
_ notes on the witness stand for the purpose of refreshing his recollection while 
he is testifying, then counsel, upon request, are entitled to look at those notes. 
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not feel that the law states that you are entitled to look at those notes. 
Therefore, your objection, or your request is denied. 
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for the purpose of identifying? A. Yes, I did. | 
.Q. And how did you get them down there? A. Called them by telephone 
and asked them to come to the office. : 
Q. Did you tell them what for? A. Yes,I did. 
Q. What did you tell them you wanted them for? A. I told them a suspect 
had been arrested in connection with their case, and I would like for them to come 
down and see if they could identify him. 
Q. And then came down and they came in and met you in the Homicide 








151 


Office, is that correct? A. Yes, they did. 

Q. When they met you, did you say anything to them? Was there any 
discussion? A. Yes, I told them that a man had been arrested and I told them 
where he was and I asked them singularly to go around the corner where McGill 
was sitting to see if they could identify him. 

Q. You say you asked them singularly? A. Yes, I did. I took one at a time. 


340 Q. And then one at a time went around to McGill? A. Yes, sir. 


Q. Did you go around with them? A. I did. 

Q. And who went first? I-mean, did the wife or the husband go around 
and make the identification first? A. Well, to the best of my recollection I 
think it was the wife went first. I am not sure. 

Q. Then you and Mrs. Strother went around to see the defendant? A. That 
is correct, sir. 

Q. At that time he was wearing a hat, I believe you said, with the brim 
pulled down? A. Turned down all around, yes, sir. 

Q. Turned down all around, and did she say anything? A. She said he was 
the man who entered her apartment on February the 7th. She identified him as 
being one of the three men who robbed them. 

Q. She said that in front of the defendant McGill? A. Yes, she did. 

Q. In other words, she said, ‘‘That is one of the men’’? A. Well, not just 
those words, but she said that -- she did identify him. 

.Q. Now -- well, she said out loud, ‘‘That is the man.’’ Is that correct ? 
A. That is correct. 


341 Q. I mean, not just those words, but she said something substantially that 


that was the man that he could have heard? Is that your testimony? A.-Oh, he 
heard her, yes. mR 

Q. She said it right to him? A. Yes, she did. 

Q. And then she left? A. She did. 

Q. And then you brought the husband around? A. That is correct. 

Q. And did the husband say anything? A. He identified him. 

Q. And when the husband came around the defendant was still wearing this 
hat pulled around over his ears? A. Not over his ears. The hat was turned 
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around. 

Q. That was a felt hat? A. Yes, it was. 

Q. And after the husband said that it was the man, you took him away? A. 
No. I then sent for Mrs. Strother, and in the presence of the defendant McGill 
I had them to tell me just what part he had played in the robbery. 

342 Q. I see. And then went over the part that he played, is that correct? A. 

That is correct, sir. 

Q. And did the defendant deny it? A. He did. 

Q. Now, did they leave after that -- the Strothers,I mean? A. Yes, they 
left the immediate area, but they waited out in.another section of the office. 

Q. I see. And did they ever go back in McGill’s presence again? A. Not 
after the identification. From there we went to the Commissioners. 

Q. All right. Now, isn’t it a fact that you gave the defendant a couple of 
hats totry on? A. Yes, I did. 

Q. When? A. Just before the identification. 

Q. Before the identification? A. That is correct, sir. 

Q. Then that would be before the Strothers saw the defendant. A. That 
is correct. 

Q.Is that correct? A. That is correct, sir. 

343 Q. What was he wearing before that? A. To the best of my recollection, I 
think he was wearing a cap. | 
* * * * * * * * 

Q. Were the Strothers in a position to have seen him with a cap? A.No, 
sir, they were not. 

-Q. Is there any reason why you had the defendant put a hat on? A. Yes, 
there was. 

Q. Why? A. At the time the alledged robbery took place the person who 
had been described as McGill was wearing a felt hat turned down all around. 

Q. Now, was that felt hat given to you by the Strothers as part of the de- 
scription? A. Yes, sir, it was. 

Q. So -- strike that. Was there anything else given to you by the Strothers 
as a description? A. Yes, sir. 
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344 Q. What else? A. It was a scar ran down the side of his face and a pece- | 
» liar twitch in one af his eyes. | | 
Q. Are you sure they gave that all to you? A. Yes, sir. | 
Q. All right. Which side of his face did they say the scar was on? A.I 
am not positive, but I think it was the left, the left side of his face, starting 
about the temple and going down alongside of the jaw bone. 
Q. All right. During the course of that day did you have occasion to 
bring anybody else in to identify McGill? A. No, sir,I did not. 
" Q. How about the young grocery boy? A. I remember, yes, he was -- he 
did come down. 
Q. The same day? A. The same day, yes, sir. 
Q. You brought him in too, didn’t you? A.I didn’t bring him.in. Detective 
‘Eldridge had him come in. 
Q. Well, you were there. | | 
_ 345 THE COURT: Wait a minute. Let him finish the answer. 
’ Q. You were there, weren’t you? A. Yes, sir, I was. 
Q. Didn't the young grocery boy say he wasn’t the man? 
MR. SMITHSON: Objection. Hearsay, Your Honor. 
MR. DWYER: That is the only -- 
THE COURT: Wait a minute.. Counsel cannot argue back and forth. Coun- 
sel can make an objection. I will give you both all the time you need to argue 
the objection. What is the objection ? 
r MR. SMITHSON: Objection unless the officer was present when and if 
y there was such an identification. 
: THE COURT: All right. I will sustain the objection. Proceed. 
MR. DWYER: May it be heard for the record ? 
THE COURT: Yes. 
MR. DWYER: He has already stated he was present. 
THE COURT: If he was present. | 
MR. DWYER: He said he was there. 
“ THE COURT: Let him ask the question again. 
346 BY MR. DWYER: 
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Q. Didn’t the boy tell you that he wasn’t the man? A. The delivery 
boy from the grocery store said that he could not identify him as being one of 
the men he had seen in the hallway of that apartment on the afternoon of Feb- 
ruary 7. 
Q. And as a matter of fact, the delivery boy was supposed to have been 
at the door with the defendant McGill, isn’t that a fact? A. ThatI don’t know. 
Q. Wasn’t that your information at the time you had him brought down ? 
A. My information was that there was a possibility that he could identify the 
defendant. | 
Q. And as a matter of fact, the pair of boots that you say the defendant 
was wearing at the time he was arrested, you say they are the same ones that 
_he is wearing today, or Friday, right? A. I say they resembled the same ones 
_ that he was wearing at the time of his arrest. 
* * * * * *® KX * 
347 Q. Sergeant, did you talk to a man by the name of Price? A.I did. 
_Q. In connection with this case? A.I did. 


Q. And was it in connection with the investigation of this case? A. Yes, 


sir, it was. 

Q. And Price was arrested in connection with this case, was he not? A. 
At the time I talked to Mr. Price he was not -- he had not been booked so whether 
he was arrested in connection with this case, I don’t know. 

Q. Well, he was in custody, wasn’t he, Officer? A. He was at No. 4 Pre- 
cinct, yes, sir. 

Q. Whether he was booked, he was still in custody. A. Yes, sir. 

348 Q. They brought him down there and they brought him down there in con- 

nection with this case, didn’t they? A. Yes, sir, they did. 

Q. And they told him he was going to be charged with this case, didn’t 
they? A. I don’t know what they told him. I did not. 

Q. And then right after -- strike that -- and then he did give you a pawn 
ticket, did he not? A. Yes, sir, he did. 
| Q. And then, after that he was released, right? A. No, sir, he was not. 

-Q.. Was.he booked after that? A. I think he was booked and held over night 
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until the following morning. I think he was released the following morning. 
Q. I see. Then he was released the next day? A. Yes, sir, he was. 
* * * * * * *& * 
CROSS-EXAMINATION 

BY MR. PAULSON: 

Q. Sergeant Dixon, with respect to fingerprints ona piece of paper such as 
an envelope, isn’t it true that there is a fluorite or iodine fume test which is used 
to bring out latent prints on a paper of that type? A. I am not too familiar with 
the methods or the techniques of those fingerprints classifiers, or those who do 
that particular type of work. I don’t know what type of chemicals are used to bring 
them out. The only thing I do know is the dusting powder they use on objects. 

349 Q. It is a fact, is it not, that you can bring out a latent print from a piece of 
paper as long as three years afterwards ? A. I wouldn’t be sure about the time, but 
I know it is possible to bring prints out from newspaper, but the length of time, 

I don’t know. 

Q. Was any attempt made to bring out that type of a latent print in connec- 
tion with this robbery? A. No, sir, there was not. 

Q. Now, Mr. Dixon, calling your attention to the date of February 24, I be- 
lieve your testimony was that there was a line-up including the present defendant, 
Mr. Brooker. A. Yes, sir, that is correct, sir. 

Q. Do you see present here any other person who was in that line-up other 
than Mr. Brooker? A. The defendant Glover was in that line-up. 

350 Q. Was anyone other than Mr. Brooker identified as resembling the person 
who had committed a robbery? A. No, sir, not at that time. 

Q. Now, Mr. Dixon, were you along on the actual arrest of My. Brooker? 

A. No, sir, I was not. | 

Q. Do you know what time his arrest took place? A. Accgfding to the . 
information I received the following morning after his arrest took place, about 3:30 
a.m., in the morning of the 24th. 

Q. Who made the arrest? A. Detective Blancato and his partner. 


* * * * * & *& * 


Q. Mr. Dixon, was any material brought to Police Headquarters that was 
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found in the immediate possession or under the control of Defendant Brooker 
at the time of arrest? 
_ 351 MR. SMITHSON: Same objection, your Honor. 
" THE COURT: If the officer has personal knowledge of it I think he can 
| testify to it but if what he knows is gained as a result of what somebody told 
him, I think it would be hearsay. * 
Do you have any personal knowledge of that, Officer? A. No, sir, not 
entirely. 
Q. Do you know the name of Detective Blancato’s partner? A. No, sir, 
I do not. 
Q. At the time you were investigating this robbery what -- were you actu- 
ally at any time looking for a black car from Virginia? A.I was. 
Q. Was that car ever discovered? A. No, sir, it was not. 
Q. Were you at any time looking for a mask, allegedly worn by one of the 
robbers? A. No, sir, not -- 
Q. Did you at any time conduct a search of the person of Mr. Brooker after 
his arrest? A. No, sir, I did not. 
Q. On February 24, 1958, at the time of the line-up in which Mr. Brooker 
stood, was any other person in that line-up under arrest in connection with this 
352 robbery? A. Yes, sir. 4 
Q. Was that person later released? A. No, sir, he was not. 
_Q. Isn’t it a fact, Mr. Dixon, that a brother of Melvin Brooker was in that 
line-up? A. Yes, sir, he was. | 
Q. Was he not later released? A. Yes, sir. May I clarify that, your Honor? 7 | 
THE COURT: You want to add something to your answer there? : 
THE WITNESS: He asked me if there had been another person arrested in 
connection with this case who was in that line-up. There was another person . 
arrested. The defendant’s brother was arrested also, but -- ¢ 
THE COURT: You mean the defendant -- whom do you mean? Lo 
THE WITNESS: The defendant Brooker. His brother was picked up that same 
| night, but we were not interested or concerned with him. He had nothing -- he 





was not arrested as a suspect as far as we were concerned. 





THE COURT: All right. 

BY MR. PAULSON: 

Q. Do you know why he was arrested? A. No, sir, I do not. 

Q. But it is a fact that he stood in the line-up along with Melvin Brooker, 
is that correct? A. Yes, sir. 

Q. Now, calling your attention again to the scene of the robbery, do you 
recall the position of the telephone in that apartment? A. Yes, sir, I do. 

Q. Was there anything unusual about the condition of the telephone at the 
time you were there? A. Not at the time I was there. 


Q. Did you make an inspection of the telephone to determine its condition ? 
A. No, sir, I did not. 


te en ase pe 
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Q. Do you recall the position of the bureau from which some money was 
allegedly taken? A. Yes, sir, I do. 

Q. Could you point that position out, please? A. Yes, sir. 

(The witness approached the board.) 

354 THE WITNESS: The bureau or wardrobe is located just inside this room 

alongside of this wall. 

BY MR. PAULSON: 

Q. Would you say it was nearer to the doorway or nearer to the corner? A. 
I would say it was nearer to the doorway. 


Q. Was there any other piece of furniture between the bureau and the 
corner of that room? A.I don’t recall having seen any other furniture. 

MR. PAULSON: That is allI have with respect to this diagram. 

(Witness resumed the witness stand.) 

BY MR. PAULSON: 


Q. Do you recall, Sergeant Dixon, the type of drawer it was on this bureau ? 


A. Yes,I do. Iam sorry. The type of drawer? You mean whether it has 
handles or -- 


Q. Yes. A. No, sir, I do not. 


Q. You don’t recall whether it was a wood drawer pull or a brass drawer 
pull? A. No, sir, I do not. 
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CROSS-EXAMINATION 


BY MR. COLSTON; 
Q. Sergeant Dixon, you say that Mr. Glover was identified in a line-up 
at Police Headquarters? Is that a correct statement of your testimony? A. 


That is correct, sir. 

Q. And what date was this, sir? A. That was.on March the 15th, 1958. 

Q. Now, sir, who was the person who identified Mr. Glover? A.Mr. 
Shaw identified Mr. Glover. 

Q. Now, was a Mr. Miller present at this line-up? A. No, sir, he was not. 

Q. Now, Mr. -- I mean Detective Dixon, is there two Mr. Millers that you 
were speaking of on the stand when you say Mr. Miller and Mr. Miller? Isn’t 
one supposed to be the janitor in the apartment or something similar to that? 
A. No, sir, there is only one Mr. Miller and he is the one who is in court now, 
that I know about, in connection with this case. 

Q. Well, directing your attention to February 27, a hearing before the 
United States Commissioner’s Office, where there was a continuance granted 

356 waiting for a Mr. Miller to recover from an illness, is that the same Mr. 

Miller who was sick on that date who is sitting back in the courtroom? A. Yes, 
sir, it is. 

Q. Well, is he supposed to be the janitor in the apartment? A. No, sir, he 


is not. 
x * xk* * Ke *&*e KH * 


361 Q. Sergeant Dixon, was Mr, Shaw present at this Commissioners’ hearing 
on February 27, 1958? A. No, sir, he was not. 
| Q. Do you know of any reason why he wasn’t present at this hearing? A. 
_I had been unable to locate Mr. Shaw. I didn’t have have his address. 
.Q. Did you know of the fact that he worked at a cleaning establishment ? 
A. No, sir, I did: not. | 
Q. How did you locate him on March 15th, Sergeant Dixon? A.I received 
certain information from Mr. Strother as to his address. — 
Q. Mr.who? A. Mr. Strother. 
Q. Well, did you have that same information as to his address that you 
used on March 15? A. I first -- the first time I knew where Mr. Shaw lived was 
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March 14. 

Q. In other words, this man -- you had charged this man with this crime 
prior to the time that he was identifed, is that a correct statement, Sergeant 
Dixon? A. Yes, sir, that is correct. 

* * * *©* © & & * 

363 Q. Now, Sergeant Dixon, if I recall correctly , you say that you were in- 
formed about this case from your partner, from Sergeant Eldridge, is that cor- 
rect? A. Yes, sir. 

364 Q. Now, I think you testified that you met him on the street or met him 
somewhere other than the Police Headquarters. A. Yes, sir. 

.Q. Now, just where did you meet Sergeant Eldridge that night or morning 
of February 8, 1958? A. At Uline Arena. I am sorry. I made a mistake. It 
was at the Armory. 

Q. At the National Guard Armory? A. National Guard Armory. 

Q. Now, let’s go into this Mr. Miller. Was there any time that you had 
him down to Police Headquarters, sir? A. Yes, sir. 

Q. Now, what date did you have Mr. Miller down at Police Headquarters ? 
A.I don’t recall the dates he was down there. 

Q. Was it before February 27, 1958 or after? A. I think it was before. 

Q. Do you recall placing Mr. Glover in a line-up on that date? A. Yes, 
sir, I do. 


Q. Well, what -- you say you don’t recall the exact date. Was Mr. Miller 


365 present during this line-up when Mr. -- that Mr. Glover had to appear in? 
A.I don’t think he was. | 
Q. Do you recall Mr. Miller, or showing Mr. Miller some pictures of this 
defendant? A. Yes, sir, I do. 
Q. Do you recall approximately how many pictures you showed him during 


that time, of different persons? A. I would say 15 or 20 different pictures. 
Q. Now, did there come a time when he made an identification from these 
pictures? A. Yes, sir. _ 
Q. And whose picture did he identify? A. He identified Glover’s picture. 
Q. Did he identify pictures of any of the other defendants on this particular — 
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date? A.. He was not positive. 
Q. Now, Sergeant Dixon, you, in your reports, -- you are positive that 
this crime occurred on February 7, 1958, is that correct? A. Yes, sir. 
* * * *£ *£ *& * * | 
366 Q. Sergeant Dixon, I think I asked you before the recess whether or 
not you were certain that the date that this crime was committed was Febru- 
ary 7, 1958. And what was your answer to that question? A. My answer was 
yes, that is the date. 
* * * * * * & * . 
368 Q. Now, I show you this complaint of violation, Sergeant Dixon. Is that 
369 your signature at the bottom? A. It is, sir. 
Q. Can you give any explanation why, on that complaint you stated that 
this crime happened on or about February the 8th, 1958? A. There is a mis- 


take in the date. The date was February 7. 
* * * €©* © & * 


Q. Now, directing your attention, Sergeant, to this chart which you have 


testified that you made of Mr. and Mrs. Strother’s apartment, now at this 
specific point here, is there a door located leading over to the living room from 
this bedroom in Mr. and Mrs. Strother’s apartment? A. No, sir, there is not. 

.Q. And I direct your attention to this bedroom here, did you observe in 
your investigation of this crime that this was a dresser, a dresser or a bureau 
located in this bedroom? A. No, sir, I did not. 

Q. Now, did anyone else other than Mr. Shaw ever identify this defendant, 
Mr. Glover, at the precinct? Did any of the other complaining witnesses ever 
make an identification of Mr. Glover? A. No, sir, not at the precinct. 

370 MR. COLSTON: I have no further questions at this time, Your Honor. 
| ‘REDIRECT EXAMINATION 

BY MR. SMITHSON: 

‘Q. Did anyone else make an identification at any place other than the 
precinct? A. He was identified at the United States Commissioner’s Office 
during a hearing, by some of the other witnesses. | 

Q. All right. Now, sir, going to this matter of your testimony, I believe 
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you related, sir, that the reason you didn’t call for the technicians of the 
fingerprint division or identification division is because your examination re- 
vealed that the surfaces would not have submitted to such a test, is that right ? 
A. Yes, sir. : : 

Q. Now, tell me, sir, you were asked, were you not, that, is it not a. 
fact that fingerprints are kept as a record on newspaper -- a picture type of 
paper, shall we say? A. Yes, sir, that is correct. 

Q. Now, tell me, sir, when those fingerprints are placed on that type of 
paper, how are they placed on that paper? A. The person who is fingerprinted, 

371 their fingertips are rolled -- they roll them in black ink, and then they 
take the finger and make -- transfer that impression to a white fingerprint 
card. . 

Q. All right, sir. Now, at the time that the defendant Brooker was in 
the line-up and identified by Mr. and Mrs. Strother, where was the defendant 
Glover, if you know? A. He was also in the line-up. 

Q. And at the identification of that line-up of the defendant Brooker by 


—- Sern 
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Mr. and Mrs. Strother, was Mr. Shawthere or Mr. Miller there? A. No, sir, 


they were not. 


Q. I see. . 
MR. SMITHSON: That is all I have of the witness. 
REC ROSS-EXAMINATION 

BY MR. DWYER: 

Q. Well, let me ask you this, Sergeant, you just told the D.A. how you took 
a regular fingerprint on a piece of paper. Fingerprints get left on all types of 
objects, do they not, Sergeant? A. No, sir. 

Q. What type of objects won’t take a fingerprint? A. Where there is a 
rough surface or grain. 

372 Q. All right. Anything with a smooth surface would take a fingerprint ? 

A. Yes, sir. 

Q. And you don’t have to have ink on your fingers to take that fingerprint, 
do you? A. No, sir, but if it is to be raised you must use something to bring it 


out or to make it visible. 
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Q. And the identification department of the Metropolitan Police Depart- 
ment has the necessary chemicals for doing that, have they not? A. Yes, sir, 
they do. 

Q. Now, as a matter of fact, everybody’s fingers have a certain amount 
of oil, do they not? A. Yes, sir, that is correct. 

Q. And that oil picks up dirt, isn’t that a fact? A. Yes, sir. 

Q. And that is what actually makes the print, is it not? A.No, sir. 

.Q. What actually makes the print? A. The moisture from the hand or 
fingertip. It prints or leaves an impression on a smooth surface. It is left 
there. And then it is picked up by some sort of chemical or dusting powder to 
make it visible afterwards. | 

373 . Q. Well, now, the moisture dries away, doesn’t it, Sergeant? A. It -- yes, 
sir, it does, but it leaves -- it will leave a print. 

Q. But doesn’t that moisture tend to pick up dust and dirt and preserve 
itself by ridges of dirt? A. I can’t say that. I am not sure about that, sir. 

MR. DWYER: That is all. 

RECROSS-EXAMINATION 

BY MR. PAULSON: 

Q. One question, Sergeant. 

THE COURT: Are we going all over this business of fingerprints ? 

MR. PAULSON: I have one question that was brought up by the United 
States Attorney. 

BY MR. PAULSON: 

Q. As a matter of fact, Sergeant Dixon, it is not necessary, is it, to roll 














a finger in order to make a print from which a positive identification can be 





made? A. No, sir. ‘4 
MR. PAULSON: Thank you. That is all. 
THE COURT: All right. ai 
MR. COLSTON; I have one other question. , 
THE COURT: Very well. a 


374 RECROSS-EXAMINATION 
BY MR. COLSTON: 
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Q. You answered the District Attorney’s question -- he asked you was he 
| identified by anyone else at the Commissioner’s Office, and you stated that he was. 
When did this happen, Sergeant Dixon? A. That was after his arrest in March, 
when he was arraigned in March. 
Q. What date was this now? A.I wasn’t present at that time. 
MR. COLSTON: Your Honor, I request permission to approach the bench 


again, because -- 
THE COURT: Let me ask the officer a question. As I remember, your 
testimony was, in answer to a question by Mr. Smithson, that Glover was identi- 


fied at the United States Commissioner’s hearing by some other witnesses. 
Correct ? 
THE WITNESS: Yes, sir. 

THE COURT: And then in answer to Mr. Glover’s attorney, Mr. Colston, you 
just said in March at the Commissioner’s hearing that you were not present. Is 
it a fact that what you have said is based on what somebody told you? 

THE WITNESS: Yes, sir. 
THE COURT: Allright. The jury will disregard his testimony because 
375 what somebody allegedly told the officer is hearsay and therefore I will 
ask you to disregard his testimony that the defendant Glover was identified at 
the United States Commissioner’s hearing by some other witnesses. 
The jury will disregard that statement. 
* cd * * * * * * 
384 (At the bench:) 
MR. SMITHSON: At this time, Your Honor, the government has identified 
two further witnesses, Officers Blancato and Eldridge. 
Eldridge is here, as you know. Blancato is working. 
MR. DWYER: Speak a little slower. I can’t hear you. 
MR. SMITHSON: Eldridge is here. Blancato is working midnight to 8:00. 
I am resting at this time. 
THE COURT: You are resting your case ? 
MR. SMITHSON: I am resting my case. 
THE COURT: All right. 
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MR. DWYER: All right, while we are at the bench. 

THE COURT: The government rests. 

MR. DWYER: The government rests and on behalf of the defendant McGill 
I move for a verdict of acquittal on the ground that the testimony so far indi- 
cates so many conflicts in the identification that the jury would have to speculate 


on his innocense or guilt. 

THE COURT: Any other grounds ? 

MR. DWYER: That is it. 

THE COURT: Motion denied. Next counsel. 

MR. PAULSON: I move on the same ground, identification. 

THE COURT: Lack of identification ? 

MR. PAULSON: Yes. 

THE COURT: I think it is a question for the jury. Motion denied. 

MR. COLSTON: I move on the same ground, Your Honor, in addition to 
the fact that two witnesses failed to identify on two counts as to this fellow Shaw. 
It is insufficient evidence. He says he has seen this man one time other than 

_ the times at the Court House. As to this man Miller, he says he identified him 
from the pictures. Just for lack of identification. I think it is too speculative 
to go to the jury and that this man’s rights are being jeopardized. I would like 
to bring this in about the arrest at this point. Under the Federal Rules, it is my 
_ contention this defendant was arrested on February 23, 1958. Now, he is 
entitled to an immediate hearing according to the Federal Rules of Criminal 
Procedure. 

386 He was not given that hearing for some reason or other. The government 
failed to produce any witnesses. At that time I was not representing him. I 
think he was without counsel and actually his rights have actually been jeopardized 

in this case throughout. For that reason I think that the entire indictment should 
be dismissed against the defendant Glover. 

THE COURT: All right. Motion denied. 

(In open court:) 


MR. SMITHSON: The government, for the record, Your Honor, rests. 
* * * * *&©* © © * 
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387 INEX RORLS 
e was called as a witness by the defendant Brooker, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified as 
. follows: 
DIRECT EXAMINATION 
* BY MR. PAULSON: 
*. * *x* * % % * * 
388 Q. Where do you work, Mrs. Rorls? A.I don’t work. 
Q. Who else lives with you at the address you have stated? A. My 
mother, Mrs. Inez Richardson, my brother, Charles Richardson, my little 
a 389 brother John Richardson, my little sister, Nadine Richardson, my daughter, 
Patricia Rorls, my son, Machael Brooker. 
Q. Michael what ? A. Brooker. 
-Q. How old is Michael Brooker? A. Three. 
Q. Are you acquainted with the defendant Melvin Brooker? A. Yes, I am. 
Q. How well do you know him? A. Well, I am his girl friend and the mother 
of his son. 





Q. Now, calling your attention to February 7, 1958, were you in the company 
> of Mr. Brooker on that date? A. Yes, I was. 

Q. How do you know this was February 7, 1958? A. That is the day I had 
to go to clinic. 

Q. Iam sorry. I couldn’t hear the witness. 

THE COURT: Repeat the answer, please. 


T 
P THE WITNESS: That is the day I had to go to clinic. 
MR. PAULSON: 
bs yp Q. Now, what time did you go to the clinic? A. My appointment was at 


12:30. | 
Q. Was Melvin Brooker with you at that time? A. Yes. 
Q. What time did you return from the clinic? A. After 4:00. 
.Q. Was Melvin Brooker with you at that time? A. Yes. 
4 Q. Now, from the time you left the clinic and for the rest of the evening, will 
you state whether or not you were with Melvin Brooker during that time? A.I 





166 


was with Melvin Brooker until 10:00 or 10:30 that night. 
Q. What did you do after coming home from the clinic? A. Well, I laid 
down and Melvin cooked dinner. 
Q. Was it your answer that Melvin cooked dinner? A. Yes. 
Q. Was that at your home -- A. At my home. 
Q. -- address? What time was it when he finished cooking dinner? A. 
-Well, he called the children to eat at 5:30, sol don’t know. 
_Q. And did you, in fact, have dinner with Melvin Brooker that evening ? 
391 A. Yes, we always sat down and ate dinner. 
Q. What time did you finish dinner? A. Sometimes a half-hour to 45 
minutes. 
Q. Would you then say it was approximately -- 
- MR. SMITHSON: Counsel is testifying. Objection. 
THE COURT: Don’t lead her. Just ask her what time she finished 
dinner. : 
BY MR. PAULSON: 
‘Q. What time did you finish dinner? A. It was about a half-hour -- six -- 
Q. Half what? A. About 6:00 o’clock or ten minutes past six. 
Q. After dinner, what happened? A. Well, we got all the kids together, 
put their clothes on them and went up town to shop. 
Q. Was Melvin Brooker with you at this time ? A. Melvin had to go because 
he had to drive the car. 
Q. What time did you leave the apartment or the residence? A. Well, 
after we finished dinner I put my son’s clothes on and the other kids, they are 
- old enough to put their own clothes on, and then we got in the car and went 
straight up 14th Street, so it takes -- 
-Q. What time was this? A. It takes us about twenty minutes to get up 
14th Street. 
392 Q. Do you know what time you arrived at 14th Street? A. About 6:30 or 
6:35. _ 
Q. And was Mr. Brooker with you at that -- A. Yes, Mr. Brooker was 


with me. 
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.Q. What happened then? A. Well, we rode around the block once and 
by the time we got around again we parked in front of Lerner’s and Mr. 
Brooker, my daughter, and I, went into Lerner’s. 

Q. Now, do you recall what time that was when you actually parked ? 
A. No, I can’t. | 

Q. Where is Lerner’s located? A.I think it is 14th and Irving, but I 
am not for sure. _ 

Q. You are certain it is on 14th? A. Yes, I am certain it is on 14th 
Street. 

Q. Now, after you and Melvin Brooker and your daughter left the car, 
you stated you went to the store? A. Went in the store. 

Q. How long did you stay there? A. Well, I could tell you how long -- 
what we did, and the best -- I can’t give you no exact time of that. 
393 Q. Was it two hours? One hour? A. No, it was not that long. Between 
a half-hour and 45 minutes. 


-Q. What did you do in the store? A. Well, first we went down on the first 
floor and looked at some skirts. My daughter couldn’t make up her mind and 
_ then we went upstairs and she tried on three dresses up there and she couldn’t 
make up her mind, so Melvin said that he was going to go back to the car and 
after she tried on the three dresses and couldn’t make up her mind we went 
back downstairs and she tried on some more skirts. Finally she decided on a 


skirt and we came out of the store. 

Q. You came out of the store? A. Yes. 

Q. Now, at the time you left the car, in the company of Melvin Brooker 
and your daughter, who else was in the car, if anyone? A. My little sister, 
Nadine Richardson, my little brother John Richardson, and my son, Michael. 

Q. Was Melvin Brooker with you while you were at Lerner’s? A. He 
was in Lerner’s with us. 

Q. Did he at any time leave you? A. Yes, he did. 

394 Q. Could you state how long he was with you after you entered the store, 
approximately ? A. Well, like I say, she tried on skirts downstairs and then 
we went back upstairs and tried on something -- the best I could say, it was 
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about 15 or 20, maybe 25 minues. 
Q. Was it 25 minutes Melvin Brooker was with you while you were shop- 
ping? A. Yes, I can say that. . 
MR. SMITHSON: The witness testified between 15 and 20. I believe 
counsel -- 
THE COURT: Well, the jury will remember the testimony. 
BY MR. PAULSON: | 
‘Q. When did you next see Melvin Brooker? A. He was sitting in the 
car. 
Q. At what time? A. Right after I came out the store. 
Q. How long had he been absent from you after leaving you at the store? 
A. About 10 minutes. 
Q. Did you state that you saw him in the car when you came out? A. He 
was sitting in the car holding my son. 
395 Q. Did he again join you at that point? A. No, he didn’t. 
| Q. What did you do then? A.I went across the street to Hahn’s. 
Q. That is in the immediate vicinity of Lerner’s? A. It is right across 
the street from Lerner’s. 
Q. Did Melvin go along with you? A. No, he didn’t. 
Q. How long were you at Hahn’s? A. About 10 minutes. 
Q. What did you do then? A. My daughter bought a pair of shoes. 
Q. After you left Hahn’s, what did you do? A. Got back in the car. 
Q. Was Melvin Brooker there then? A. He was in the car. 
Q. Do you recall what time this was when he got back into the car? A. 
No, I don’t. 
Q. Was Melvin Brooker with you from then on? A. Yes. 
Q. What did you do then? A. After we got in the car we came back down 
to Ninth Street, and we went in the house and showed my mother the things I 
had bought my daughter. 
396 Q. Do you know what time that was? A. Five minutes past eight. 


Q. How do you know that? A. Because my mother asked what time it was 


and my little brother said it was five minutes past eight. 


A) 
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Q. Now, what brought up this question of what time it was? A. Because 
we had to take my daughter back to Virginia, Manassas, Virginia. 

Q. Does she normally live there? A. Yes, she did live with her father. 

Q. Was it planned in advance that she was to go to Virginia on that even- 
ing? A. Yes. 

.Q. Did you, in fact, go to Virginia? A. Yes, we did. 

.Q. On that evening? You went there? A. Yes. 


Q. Who went there? A. Melvin, Michael, Pat, John, Nadine, and myself. 
* * * * * * * * 


397 Q. And those are the same people who went shopping together? A. Yes. 


398 


Q. Did Melvin Brooker leave you at any time between the time you rejoined 
the automobile near Lerner’s and the time you went to Manassas, Virginia? 
A. No, he did not. | 

Q. What time did you leave for Manassas, Virginia? A. Well, we couldn’t 
have been in the house over 15 minutes. 

Q. 15 after eight, or what? A. Well, we got home about five minutes past 
eight, so we stayed in the house until about 8:20. 

Q. Did you return to the District? A. Yes. 

Q. Was that the same evening? A. The same evening. 

Q. Did you spend the rest of the night with Mr. Brooker? A. No, I did 
not. 

Q. What time did you leave? A.I left Mr. Brooker between 10:00 and 
10:30. 

Q. Was this Mr. Brooker’s automobile you used on the shopping-- A. 
That is my brother’s automobile. 

Q. Was that the same automobile used to go to Manassas? A. Yes, it was. 

MR. PAULSON: That’s all. 

THE COURT: All right, Mr. Smithson. 

| CROSS-EXAMINATION 

BY MR. SMITHSON: 

Q. You don’t work, is that right, Mrs. Rorls? A. No, I don’t. 

Q. How many children do you have? A. Two. 
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Q. Two? A. Yes. 

Q. And their names? A. Patricia Rorls, Michael Brooker. 

Q. Your mother is Richardson, is that correct? A. Yes. 

Q. That was your single name, is that right? A. Yes. 

Q. And your husband lives down in Manassas? A. Yes, he does. 

Q. He is the father of the girl, is that right? A. Yes, sir he is. 

Q. And the defendant Brooker is the father of your son, is that it? A. 
That’s right. 

399 Q. You say you went to the clinic on this date? A. Yes, I did. 

Q. Do you go to the clinic every week? A. Well, not now. 

Q. Were you going to the clinic every week during the period of January 
and February? A.I have been going to the clinic ever since November 7, 
1957, every Friday. 

Q. Every week? A. Every Friday. 

Q. Every week. A. Yes. | 


Q. Without any misses? A. Without any misses. 
Q. And so there was nothing unusual about this particular Friday, was 


it? You went to the clinic, isn’t that correct? A. Yes. 

Q. Now, you say Brooker drove you, is that correct? A.I didn’t say 
Brooker drove me to the clinic. 

Q. Didn’t you tell us that Brooker drove you to shop on 14th Street? A. I 

400 said he drove us to shop. 

Q. And I believe you told us that he had to drive, to use his car, isn’t 
that what you said? A. No, my brother’s car. 

Q. But your brother could have driven you then,is that right? A. My 
brother was at work. : ; 

Q. Oh, I see, you remember he was at work on this particular day. A. 
He works every Friday. 

Q.I see. And he works in the evening? A. Yes, he does. 

Q. And where does he work or did he work at that time ? A. He works 
at O‘Donnell’s Sea Grill at 12th and E, Northwest. 
| Q. And tell me with regard to this child that you have by the defendant, 
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were you and he living together at that time? A. No, we were not. 
Q. And the child is three years old now? A. Yes. 
Q. Two years old at that time, is that right? A. No, he was -- he be 
four in November. So he was three. | . 
401 Q. Isee. And, of course, the defendant was giving you money for the 
support of that child ? A. No, he wasn’t. | 
-Q. Well now, he was quite acquainted with the running of your household. 
I mean,he cooked the dinner that day, is that right? A. Yes. 
Q. That is your testimony, that your mother let him cook the dinner? A. 


My mother wasn’t home, but if she was there she would let him. 
Q. Well, it is your testimony that she would have let him cook? A. Yes. 
Q. Well, tell me, where was this car that you all took shopping? A. Parked 
on 14th Street. 
Q. Do you drive? A. No, I don’t. 
Q. And does your mother drive? A. No, my mother does not. 


Q. And you say Melvin Brooker was not living there at this time, is 
that right? A. That is right. 
Q. And your brother was gone to work, is that right? A. That is right. 
402 Q. Now, tell me how did you get to the clinic? A. We went by streetcar 
and bus. 
-Q. But the car was there, isn’t that right? A. No, the car was not there. 
Q. Oh, your brother hadn’t brought the car home, is that right? A. No, 
he hadn’t. 
Q. And where had he been that day? A. Well,usually he is up on -- 
Q.I didn’t ask you that. Where had he been that day ? 
*¥* * * *&* & K€ K * 
THE WITNESS: Well, I don’t know. 
BY MR. SMITHSON: 
Q. I see. But nevertheless, you went shopping, using your brother’s 
car up on 14th Street, with the defendant driving, is that your testimony. A. That 
is right. 
Q. And what time did your brother go to work that day? A. 11:00 o’clock. 
Q. 11:00 o’clock that night? A. That day. 





That day? A. Yes. 

.Q. I see. And, of course, you didn’t go to the clinic until 12:30, did you? 
A. I had to be at the clinic at 12:30. 

Q. And so he left at 11:00, is that right? A. That’s right. 

Q. And was he working then? A. Yes, He was going to work. 

Q. And he worked that day for how long? A. My brother doesn’t get 
home until 11:00 or 12:00 o’clock at night. He has a split shift. 

Q. And that is, of course, the reason you used the streetcar, is that 
right? A. No. Wasn’t no special reason we used the streetcar other than that 
my brother said he would pick us up later on if he could make it. 

404 Q. And, of course, at that time he left in his car to go to work. Is that 
right? A. Yes. 

Q. I see. And, of course, when he took his car to work, the car didn’t 
drive itself back to the house, so you could go shopping, did it? A. No, my 

_ brother works on a split shift. 

Q. I see. And, of course, he made sure to get the car home for you? A. 
Well, heusually do when we ask him. 

. * * * * *¥* * * * 

BY MR. SMITHSON: 

. Q. What time did he bring the car home for you? A. I was at the clinic. 

-Q. You were where? A. I was at the clinic soI don’t know. 

405 Q.I see. He just left the car there for you? A. Yes, the car was there. 

Q.I see. And, of course, he went to work at 11:00 and you got -- went to 
the clinic at 12:30, and you are telling us, therefore, that is a split shift that 
he works and gets a split between 12:30 and 4:00 o’clock, when you came home. Is 
that what your testimony is? A. No, Iam not telling you that. 

Q. Now, Melvin Brooker, the defendant took you to Lerner’s, is that your 
testimony? A. Yes. 3 

Q. And after the daughter, was is, that went to the basement and tried 
on three skirts and went upstairs to try on three dresses, he left saying he was 
going to the car, is that right? A. No, that is wrong. I didn’t say she went to 


the basement. 
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Q. Didn’t you say she went to the downstairs store and tried on three 
skirts? A. First floor. 

Q. Oh, I beg your pardon. The first floor, and tried on three skirts. Then 
she went upstairs and tried on some dresses? A. That is right. 

406 Q. So after she had gone to the first floor and tried on the three skirts, 
he left you at that time, isn’t that what you told us? A. No, that is not what I 
said. 

Q. It is your recollection at this time that that is not what you said, is 
that correct? A. That is right. 

Q. All right. How long did he -- strike that. Was he there when she tried 
on the three dresses? A. Yes, he was. 

Q. Was he there when she went back to the first floor and tried on the 
three? A. No, he wasn’t. 

Q. So she went downstairs and tried on three more skirts, is that right ? 
A. Yes. 

Q. Now, of course, you were with her while she was trying on these skirts? 
A. Yes,I was. 

Q. Did you go back in\the dressing room with her? A. Yes. 

Q. And, of course, this is a Friday evening, isn’t it? A. Yes. 

407 Q. And there is a lot of shoppers at that time, is there not? A.It was 
pretty busy. 

Q. And therefore, you weren’t getting the sole and exclusive attention of 
any one sales person, no one sales lady was staying with you to the exclusion of 
all the others, is that right? A. Yes, I did have a sales lady with us. 

Q. The entire time she didn’t wait on anybody else? A. The entire time, 
the old lady was with us. 

Q. Isee. And you were in the -- you were in this dressing room and you 
were with this child and she tried on these three skirts, is that right? A. No,I 
wasn’t in the room where she tried on the skirts, I was standing outside. 

Q. Didn’t you just tell us you went -- A.I said for the dressing room, Kr . 


the dresses. 
Q. Now, of course -- how old is this child? A. My daughter is 14. 
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Q. 14. A. At the time she was 13. 

Q. I see. And I imagine getting a little vain about her appearance, is that 
correct? She is a little particular about her appearance? She wants to look chic 
or nicely turned out? A. Yes. 

408 @. And when she went in there she put on a skirt and she would come out 
and look in the mirror to see how it fit and she would go to you, her mother, and 
you would have -- 


* * * *©+ © © © * 


Q. -- various comments, is that correct ? 

* * * *£ *€* KK & * 

Q. Now that occurred, did it not? A. Yes, my daughter did that. 

Q. You remember my question, even though Mr, Paulson interrupted, 
that she went in there and changed her -- whatever -- was she wearing a dress 
at this time? A. Skirt and blouse. — 

409 Q. Skirt and blouse. So she went in and all she had to do was change her 
- skirt, is that it? A. Yes, at the skirt department. 

Q. And, of course, while she was upstairs, she was changing everything, is 
that your testimony? A. That is right. 

_Q. And, of course, you were concerned about what she might pick out and 

- what she might wear and you.didn’t keep any track of what time it was that 


Melvin left, did you? A. I did. 
* *£ * * £ * * * 


Q. This is September the 8th, and, of course, you have a perfect recollec- 
tion of what took place on February the 7th, when you went shopping one Friday 
night after you had been to the clinic that you went to every week. Is that right? 


A. That is right. 
Q. And you were concerned about where Melvin was the entire time? A.I 


410 was concerned about everybody. 
Q. About everyone? A. Yes. 
Q. But you left the small children out in the car, didn’t you? A. Well, 
my brother is 13. My little sister is 10. 
Q. Now, which brother is this that we are talking about? A. John. 
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Q. I thought you said your brother worked that had the car? A. I have 
two brothers. | 

-Q. Oh. And did you say that he was in this car when you told us who went . 
with you? A.I said John Richardson. 

Q. I thought you told us John was the one that went to Manassas with you. 
A. I said John Richardson went shopping with us too. 

.Q. All right. Now, he is 13, is that right? A. Yes, he is. 

Q. Now, where did you park this automobile? A. The streetcar 
platform takes up half of Lerner’s, so we parked right behind the streetcar 
platform. 

Q. Right behind the streetcar platform? A. Yes, sir. 

411 Q. There is no parking on the streetcar platform on 14th Street, or right 
adjacent to it, isn’t that correct? A. It is a meter. | 

Q. Well, then, it wasn’t right next to the loading platform. A. No, it 
wasn’t right next to it. 


Q. And with regard to the door of Lerner’s, how far was it from there? 


A.I can’t judge the distance. 
Q. Well, was it in front of the -- was it in the same block that Lerner’s 
is in? A. Yes. 
Q. And about how far was the car? Was it as far as the end of this 
courtroom from Lerner’s? A. No. 
Q. It was closer than that? A. Yes, it was. 
Q. And tell me, do you know where the Whitelaw Hotel is? A. 13th and T. 
Q. I see. And you were up around 14th and Irving or Harvard, isn’t that 
right? A. I think so. I am not for sure. 
412 Q. And the defendant Melvin Brooker went out and left you while you were 
in Lerner’s, isn’t that correct? A. That is true. 
Q. And at that time you were going down to try on some more skirts on the 
first floor? A. That is right. 
| Q. And, of course, your daughter, this 12-year old went down and put on 
each one of these individual skirts and came out and looked and admired the 
skirt or disliked it in the mirror and showed it to you, isn’t that right? A. That’s 


true. 
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Q. And, of course, you don’t make instantaneous judgments like the snap 
of a finger on whether or not you like something, a skirt or piece of clothing, do 
you? A. No, I don’. 

Q. So you took some time in the consideration of whether or Hi you wanted 
to buy that for your daughter, isn’t that correct? A. That is right. 

Q. You didn’t keep a clock on you as to how long you were engaged in that, 
did you? A. No. 

. * * * * * * * * 
413 REDIRECT EXAMINATION 

BY MR. PAULSON: 

Q. Mrs. Rorls, would you state exactly why you remember the particular 
shopping incident occurred on February 6 -- 7? 

MR. SMITHSON: I believe the witness has already been asked that on 
direct and made an answer. 

THE COURT: Well, I will let her answer it. 

THE WITNESS: That was the day I went to the clinic and I found out I 


| had to be in the hospital February 11, so my daughter was having a party the 

- 10th, that Saturday, which, her birthday would have been that Monday. SoI 
decided to get her things Friday and get my things that Saturday to go to the 
hospital that following Tuesday. 


* * *©* *©* © © © * 


THE COURT: Just a moment, I want to ask you a question. I think you 
said that -- you have testified as to where the defendant Brooker was during 
the period from the time you went to the clinic, I think, on February 7, correct ? 
414 THE WITNESS: Yes. 
THE COURT: That is, of this year. 
THE WITNESS: Yes. 
| THE COURT: Let me ask you this question: When was it with respect to 
February the 7th, when was the first time after February the 7th that any person 
talked to you with respect to your recollection as to what occurred on the 7th 
of February ? Do you remember that? When was the first time after February 
the 7th that any person, including the defendant Brooker or anybody else, talked 
to you about what transpired on February the 7th? 
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THE WITNESS: I know it wasn’t in February. 

THE COURT: All right. Well, was it in March? 

THE WITNESS: I don’t think so. I am not for sure. 

THE COURT: Well, was it in April? 

THE WITNESS: I think I have talked to Mr. Dwyer in April. I am not 
for sure. 

THE COURT: Mr. Dwyer in April? 

THE WITNESS: Yes. 

THE COURT:. Do you remember approximately what time in April you talked 
to Mr. Dwyer? 

THE WITNESS: No, I don’t. I said I think it was in April. 

415 THE COURT: Well, was it about two months after February the 7th that 
you first talked to anybody as to your knowledge of where the defendant Brooker 
was on the 7th of. February ? 

THE WITNESS: That’s right. 

‘THE COURT: Approximately two months. Correct? 

THE WITNESS: Yes. 

THE COURT: And is it your testimony that you can recall two months 
after February the 7th everything that you did on that afternoon from the time 
you left the clinic ? 

THE WITNESS: Well, see, that is the first time I ever had to go in the 
hospital, you know, for anything, and I didn’t know what was wrong with me and 
I was upset that whole day. 

THE COURT: And so, asI understand your testimony -- I am only trying 
to develop all the facts in this case; I am trying to give the jury all the facts 
-- two months later was the first time anybody questioned you as to the where- 
abouts of the defendant Brooker on February the 7th, is that correct ? 

THE WITNESS: I think so. | 

THE COURT: And did you have any difficulty in remembering what you did 


two months prior to April, we will say ? 
416 THE WITNESS: No, I didn’t. 
THE COURT: Now, could you have told the party or can you tell us what you 
did on Saturday, February the 8th, the next day ? 
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THE WITNESS: Yes, I can. 

‘THE COURT: Where did you go that day? 

THE WITNESS: I went shopping that day for myself. 

THE COURT: And can you remember what you did on Thursday before 
the 7th of February ? 

THE WITNESS: I went to the clinic that morning. 

THE COURT: You remember what you did on that day. Can you recall 
what you did the week before February the 7th? 

THE WITNESS: I went to clinic that Friday. 

THE COURT: Can you tell us everything you did on that day at this time 7 

THE WITNESS: Every day that I go to clinic, which would be in the 
morning -- | 

THE COURT: All right. That is all, I guess. 

MR. PAULSON: Your Honor, I have one question that was suggested by 
that. 

BY MR. PAULSON: 

‘Q. Mrs. Rorls, were you informed on that date that Melvin Brooker was 
arrested? A. No, I wasn’t. | 

417 Q. Were you -- how soon thereafter were you informed that he was under 
arrest? A. His brother came to the hospital where I was at. I was in the hos- 
pital, and told me what had happened. 

Q. How long was that after the arrest? A. That was Monday night. 

Q. The Monday following the arrest? A. Yes. 

* * * * *&* * KX * 
RECROSS-EXAMINATION 

BY MR. SMITHSON: 

:Q. You went to the hospital on the 11th? A. If that is on a Thursday, which 
is G. U. Clinic, I have to go every morning. 

Q. I asked you, do you recall the day you went to the hospital? A. Igo 
to the hospital Thursday and Friday, Thursday mornings to G. U., Fridays to 
GYN. 

Q. And you said that you were told that you had to have an operation and 


= 
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you went in on the 11th of February. Now, Iasked you, did you go in on the llth 
of February? A. I didn't go in until that evening. 
418 Q. Well, you do recall, then, that you went in on the 11th? A. Yes. 
Q. Well, what makes you so certain now that you went in on the 11th, 
when two questions before you couldn't remember? A. | Well, I thought you meant 
to the clinic, not to the hospital. 
Q. Isaid to the hospital -- pardon me. A. Not to go in the hospital. I 
thought you meant just to the clinic. 
Q. Isee. And of course you were at the clinic on the 6th of February as well 
as the 7th, isn't that right? A. Yes. 
Q. Andhow long were you in the hospital, if yourecall? A. Icame out onthe 15th. 
* * * * *©* * © & * 
Q. And you were in the hospital, of course, when Melvin Brooker's brother 
told you that he was arrested? A. Yes. 
Q. Of course you know he was arrested on the 24th of February? A. Yes, I 
know that. 
You went back in again? A. Yes, I did. 
And, of course, you know what day you went back in? A. 21st. 
And you know how long you stayed in that time? A. 21st to 25th. 
And, of course, the 25th was what day of the week? A. Monday. 
And the 13th was what? A. Thursday. 
And, of course, you had to think back for that since you had to figure 
from the Tuesday, the 11th, isn't that right? A. Yes, that is true. 
@. In other words, you are not positive of the date or the time of any of 
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this, it is just a recollection that you had some two to eight months later, 
isn't that right? A. No, I have that in black and white, what days I went to the 
clinic and what days I don't go. I have it at home. . 

Q. Well, of course, you don't keep a time schedule or a time chart? A. It 
is a time schedule -- | 

THE COURT: Just a moment. Let him finish first, asking the question, and 
then you can give any answer you desire to give. 

BY MR. SMITHSON: 

Q. You don't keep a time chart of exactly what you do every day, do you? 
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A. For clinic we have -- you have to be there at a certain time. 

.Q. I am not asking -- talking about the days of the clinic. I said every day, 
Mrs. Rorls. Do you keep a time chart that, ‘I arose at 7:05 this morning, and I 
laid in bed for 10 minutes and got out of bed at 7:15’7? Do you keep that kind of 
minute records in your mind? A. On days I have to go to clinic or days before. 


Q. You do keep such minute thoughts in your mind? A. Well, I have to on 
account I have to get the kids ready and everything and make sure everybody is 
here and do things like that, because I take care of the house. 

Q. And, of course, the defendant, I believe you have stated, is the father 
of your -- A. Yes, he is. 

421 Q. -- your son. And you want to do everything you can to help him, don’t 
you? A. I would like to. 

MR. SMITHSON: Your witness. 

THE COURT: What is the name of the hospital you went to? 

THE WITNESS: D.C. General. 

THE COURT: D.C. General. And you went there on the 11th of February 


THE WITNESS: Yes, I went in to stay four days. 
THE COURT: Stayed four days. 
THE WITNESS: Yes. 
THE COURT: And then you went back again, I understand. 
THE WITNESS: On the 21st. 
a ak * * K * * * 
422 PATRICIA RORLS 
was called as a witness by the Defendant Brooker, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. PAULSON: 
* * * * * * «*« * 
Q. Where do you live? A. 1711 Ninth Street, Northwest. 
Q. Were you living at that address on February 7, 1958? A. No, sir. 
_Q. Where were you living on that date? A. In Manassas, Virginia. 





181 


Q. Were you present at the address stated in the D. C. on February the 
7th? A. Yes, sir. 

Q. When is your birthday, Patricia? A. February 10th. 

.Q. Calling your attention, now, to February 7, 1958, did you have occasion 


-- strike that. Patricia, do you know Mr. Brooker? A. Yes, sir. 


Q. Is he a relative of yours? A. No, sir. 

Q. You know him well? A. Yes, sir. 

.Q. Did you see him on February 7, 1958? A. Yes, sir. 

Q. Where did you see him? A. At the house. 

Q. Which house? A. The house on Ninth Street, 1711. 

Q. At what time did you first see him at that address? A. I can’t tell 

424 you the time because I don’t know. 

Q. Was he there in the morning? A. I wasn’t there in the morning. I 
came from Virginia after I got out of school over here. 

Q. Speak louder, please. I didn’t get the answer. A. I came -- I came from 
school over -- from school over here, 

Q. At what time was that? A. We get out of school at 3:15 in Virginia 
and I don’t know what time it was whenI came to Washington on the bus. 

Q. Could you estimate it? A. About, something to four. 

Q. About 4:00? A. Yes, sir. 

Q. Did you see Mr. Brooker at that time? A. No, sir. 

Q. When did you first see Mr. Brooker on that date? A. He -- him and 
my mother came in the house together from the hospital. 

Q. Speak louder, please. A. When him -- when he and my mother came 
in the house together from the hospital. 

Q. Approximately what time was that? A. I don’t know. 

425 Q. Was it late at night? A. No, sir, it was in the afternoon. 

Q. Was it before 6:00 o’clock? A. Yes, sir. 

Q. Did Melvin Brooker stay at the address you gave as your residence ? 
A. Yes, sir. 

Q. For any length of time on that day? A. Would you repeat that again? 

Q. Did Mr. Brooker stay at the address at which you are now living for some 
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time after you arrived that -- A. I don't understand you. 
Q. You stated that you arrived at the address at which you are now living 
on February 7. A. Yes, sir. 
Q. In the afternoon. A. Yes, Sir. 
@. And Melvin Brooker came there, is that correct? A. Yes, sir. 
@. How long did he stay? A. He stayed there a long time. 
Q. What did he do? A. Well, he came in, he went upstairs and came back 
downstairs, went into the kitchen and cooked dinner. 
426 Q. What time did you have dinner? A. 5:30. 
Q. What time did you finish dinner? A. Well, I don't know. 
Q. Could you make an estimate? A. Let's see. Around about 6:00 o'clock 
or 6:30, Iguess. I don't know. 
Q. Was Melvin Brooker with you all that time? A. Yes, sir. 
Q. Then what did youdo? A. After I got through eating dinner ? 
Q. Yes. A. Well, I got up from the table and I went upstairs, brushed my 
hair, came back down, put my coat on and got ready to go -- 
Q. Please speak louder. A. I got up, went upstairs, brushed my hair, came 
back downstairs, put my coat on and waited to go up on 14th Street. 
Q. What did you -- did you go up to 14th Street? A. Yes, sir. 
Was Melvin Brooker along with you? A. Yes, sir. 
How did you go? A. By car. 
Was that Melvin Brooker's car? A. No, sir. 
Where did you goon 14th Street? A. To Lerner's and Hahn's Shoe Store. 
Where was the car at the time you went to Lerner's and Hahn's? A. 
Where was it parked? 
Q. Yes. A. In front of Lerner's. 
Q. Whowentinthestore, ifanyone? A. Well, it was Melvin, my mother and 
myself. 


Q. How long did you stay in the store? A. Stayed pretty long. 
Q. How long did you stay in the store? A. Pretty long time. 


Q. Was itan hour? A. It was over an hour, I guess. I haven't made up my 
mind what I was getting. We went upstairs -- kept going upstairs and downstairs. 
Q. Was Melvin Brooker with you in the store? A. Yes, sir, but he didn't 
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stay long because he said we took -- take too long, so he went back out to the 
car with Michael. 
Q. Did there come a time when you left the store? A. Yes, sir. 
Q. Where did you go? A. To Hahn’s Shoe Store. 
Q. At this time did you see Melvin Brooker? A. Yes, sir. 
Q. Where was he? A. Inthe car. 
Q. How was Melvin Brooker dressed? A. Well, he had on a long dark blue 
coat, a red sweater, a gray hat. That is all, all I remember. 
Q. Did Melvin Brooker go along to Hahn’s? A. No, sir, he stayed in the 
car. 
Q. When did you come back from Hahn’s? A. We came right straight back. 
-We didn’t stay over an hour. 
Q. Did you at that time go into the car? A. Yes, sir, after we came from 
Hahn’s Shoe Store. 
Q. Was Melvin Brooker there then? A. Yes, sir. 
.Q. Do you know what time that was? A. No, sir. 


-Q. What did you do then? A. After we got in the car we came back to 1711 
and I showed my grandmother my clothes and then we got in the car and went 


to Virginia. 
429 Q. You what? A. Went to Virginia. 
* * * * * * *« * 
430 Q. Miss Rorls, what time was it when you left for Virginia? A. I don’t 
know. 

Q. Do you know what time you got to Virginia, to Manassas, Virginia? 
A. About 11:00 o'clock. 

Q. About 11:00 o’clock. A. It was 11:00 o’clock when I went in the 
house, because the 11:00 o’clock news was on. 

431 Q. Do you know how long you took driving to Virginia? A. No, sir. 

Q. Was Melvin Brooker along with you from when you left Hahn’s, when 
you got in the car at Hahn’s shoe store until you got the Manassas, Virginia? 
A. Yes, sir. | 

Q. Now, did you ever learn of Mr. Brooker’s arrest? A. Yes, sir. 
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.Q. When was that? A. I came over one week end and I asked my mother 
where was Melvin and she said Melvin was in some trouble and I kept asking 
her what kind of trouble and she say he was in some bad trouble, and I asked 
her what the trouble was and she said they had Melvin. 

THE COURT: Excuse me. I am going to have to ask you to speak a little 
louder. Now, just talk right up to the attorney and then everybody will hear you. 

BY MR. PAULSON: 

Q. What date was it you learned of Melvin’s arrest? A.I don’t know now. 

Q. Was it many weeks after the arrest? A. Yes, sir. I came over two 
weeks after my party. 

Q. Do you know what date that was ? 

THE COURT: Well, the approximate date will be all right. You don’t 
have to be particular about the particular date unless you know it. The approxi- 
mate date, that is what you want, isn’t it? 

432 MR. PAULSON: Yes. 

THE COURT: All right. 

THE WITNESS: I don’t know. 

BY MR. PAULSON: 

Q. When was your party? A. It was the Saturday after February the 7th. 
It was on the 8th, a Saturday. 

Q. Please speak louder. A. It was the 8th of February. 

Q. How do you know it was the 8th of February? A. My party? 

Q. Yes. A. That was the day I was supposed to have my birthday party, 
my birthday was on a Monday, so my father gave me a birthday party ona 
Saturday. 

Q. Do you know how many weeks, approximately, after this Mr. Brooker 
was arrested? A. No, sir. 


Q. Could you say whether it was six months? 


* * £ e * ke * * 
433 THE WITNESS: When I first heard of,the arrest ? 
BY MR. PAULSON: J - 


Q. Yes. As “Two weeks, when I came over here and I asked my mother 
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where was Melvin, because I brought him a piece of my cake and I wanted to 
give it to him. 

Q. Dol understand correctly that it was two weeks after your party? A. 
Yes, sir. 

Q. And that was the approximate time you. learned of Melvin’s arrest? A. 
Yes, ma’am -- yes, sir. 

Q. Have you talked with Melvin since that time? A. No, sir. 

Q. What did you do, if anything, after you heard of Melvin’s arrest? A. I 
asked my mother why they were holding Melvin for something he didn’t do. 

MR. SMITHSON; I think this whole like of questioning is objectionable. 
The question of what did she do and -- 

THE COURT: Yes, the jury will disregard that answer. I will let you 
ask her what did she do. 


434 * * *k ek Ok Kk kK 
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BY MR. PAULSON: 
Q. Don’t state what someone else said. What, if anything, did you do 
after you learned of Melvin’s arrest ? 
* * * *&* *F* KK KF 
A. I didn’t do anything. 


* * *£ * * * * * 


the 7th? Inthe evening of February the 7th? A. Yes, sir. 


Q. Why do you remember that ? A. Because it was the day before my party. 


Q. Have you, since February 7, thought of what you did on that particular 
day? A. Yes, sir. 

_Q. What made you think of that? A. What make me think of the date of 
February 7th? 

Q. Yes. A. Because it was the date I got my first pair of heels. 

* *£ * * * KF KF 

Q. Is that the only reason you have thought back to what you did on the 
evening of February the 7th? A. No, sir. 

Q. What other reason? A. Well, I was at school on February the 7th 


Q. Do you remember specifically and in detail what happened on February 
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before I came over to Washington. We was discussing who was going to be 
president of the class and the class chose me and I was president of my sec- 
tion for three whole months. . 

Q. What made you think of being with Melvin Brooker on the 7th of Febru- 
ary? A. Will you repeat that again? 

Q. What fact made you think of being with Melvin Brooker on the evening 
of February 7th? A. He was supposed to take me up town. He was supposed to 


take me up town. That is why I was with him. 
Q. Have you ever thought of that since February 7, up to this date? A. 


No, sir. 
* * *€* *&* * *x* * ca 
CROSS-EXAMINATION 
BY MR. SMITHSON: 
-‘Q. Your name is Patricia? A. Yes, sir. 
Q. And you are how old, Patricia? A.14. 
Q. And you were 13 on February the 7th? Is that correct? A. No, sir. 
Q. Well, didn’t you tell us your birthday would be a short while after- 
wards? A. No, sir. 
Q. When is your birthday? A. February the 10th. 
Q. So on February the 7th you were 13? A.No, sir. 
_Q. Well, when were you 13? A.I was 14 February the 10th. 
-Q. On the 10th. But as of the 7th, three days earlier, you were still 13, 
is that correct? A. Yes, sir. | 
Q. And you had been promised certain clothes, is that it, for your birth- 
day ? A. Yes, sir. 
.Q. And tell me, how long had you known Melvin at that time? A.I know 
Melvin for a long time. 
Q. And did Melvin stay there on 9th Street? A. Stay with my mother? 
- 438 Q. Yes. A. Not as I know. 
.Q.I see. Well, did you stay there? A. WhenI come over to visit I did. 
MR. SMITHSON: I will inquire of the Court if the jury is hearing the 


witness. 
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THE COURT: Yes, Iam going to ask you again, will you try to speak a 
little louder so the jury can hear you? 
BY MR. SMITHSON; 
Q. How often would you come home, every day, every other day, once a 
week, once a month, or what? A. I’d say every two weeks, mostly. 
Q. You would only come home every two weeks? A. Yes, sir. 
Q. And you stayed with your father down in Manassas, is that right. A. 
Yes, sir. 
.Q. Now, when you came home on this date, it was the day or two before 
your birthday, three days before your birthday, is that right? A. Yes, sir. 
Q. And when you got home Melvin wasn’t there? A. No, sir. 
439 Q. Neither was your mother? A. No, sir. 
Q. And you arrived some time around 4:00 o’clock, is that right? A. 
Yes, ma’am -- yes, sir. 
Q. And, Patricia, how long were you there before your mother and Melvin 
came in? A. Oh, not too long. 
Q. Well, a half-hour? A. I don’t know. 
Q. Well, would it have been as late as 4:30? Would it have been as late 
as 5:00 o’clock or 5:30? A.I’d say it was 4:30. 
Q. About 4:30? A.I guess so. 
Q. Where were you in the house? A.I was upstairs. 
Q. And did you stay upstairs? A. No, sir. 
Q. Well, where did you go? A. Noplace. 
Q. You just stayed in the house ? You didn’t go outside at all? A. Thatis . 
right. 
Q. And did you have any brothers or sisters or nieces or nephews there ? 
A. Yes, sir. 
440 Q. Where you playing with them and taking care of them? A. No, sir. 
My mother didn’t leave them with me. | . 
Q. Well, were they there when you got home from school? A. Yes, sir. 


Q. And who was there with them, your grandmother? A. No, sir. 
.Q. Well, who? A. Nadine was there. 
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Q. And who is Nadine? A. My aunt. 

Q.Isee. And how old is she? A. She is 11 years old. 

Q. She is 11? A. Yes, sir. 

Q. And where was your grandmother ? A. She was out. 

Q. Well, did she come home before your mother and Melvin came home ? 
A. No, sir. 

Q. And when did she come home? A. 7:00 o’clock. 

Q. 7:00 o’clock? A. 7:00 or -- I don’t know. 


441 Q, Well, now, you said 7:00'Wclock. Is that right? A. No, sir. 


442 


.Q. Someone tell you she came home at 7:00 o’clock? A. No, sir. She 
usually get home at 7:00 o’clock but not in the winter time. 
Q. Well now, what you are saying, then, is what usually happens? You 
don’t have any independent recollection of what time she got home that day, 
is that right? A. No, sir. : 
.Q. And if you say 7:00 o’clock, it is what someone told you about? A. No, 
sir. 
Q. Well, you weren’t there on that particular Friday at 7:00 o'clock, were 
you? A. Yes, sir. 
.Q. You were back there by 7:00 o’clock? A. Oh, no, no, sir, I was up on 
14th Street. . . 
Q. Well now, am I confusing you, Patricia? Do you understand my questions 
as I put them to you? A. Yes, sir. ) 
Q. Now, when your mother and Melvin came home where did your mother 
go? A. She came upstairs. 
Q. That is where you were? A. Yes, sir. 
Q. And did Melvin come up there with her? A. Yes, sir. 
Q. How long did Melvin and your mother stay upstairs ? A. Not too long. 
Q. And did they both go downstairs then? A. No, sir. 
_Q. Who went downstairs? A. Melvin. 
Q. And you stayed up there with your mother? A. I was up -- yes, sir. 
_Q. And then someone fixed dinner downstairs, is that right? A. Yes, sir. 
.Q. And about how long before you had dinner? A. I don’t know. 
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Q. Well, what did you have for dinner, Patricia? A. We had -- it was 
on a Friday -- we had fish, potatoes, and something. That is all I can remember. 

Q. You just remember fish and potatoes? A. Yes, sir, that is what we 
have on Fridays for dinner. 

.Q. Well, did you have something else? A. We had bread. 

443 Q. Did you have another vegetable other than the potatoes? A.I don’t know. 
‘We have different kinds of vegetables on Friday. 

-Q. You don’t remember what you had on Friday other than fish and potatoes, 
is that correct? A. That is all. 

Q. And, of course, the fish had to be cooked and the potatoes cooked, is that 
right? A. Yes, sir. 

.Q. What do you have, boiled potatoes, mashed potatoes, or what? A. Mashed 
potatoes. 

-_.Q. And what -- fried fish? A. Yes, sir. 

Q. So whoever it was that fixed that food downstairs while you and your 
mother were upstairs, it took them a while to fix it, is that right? A. Yes, sir. 

.Q. So you came down and had dinner, is that right ? A. Yes, sir. 

Q. Who had dinner with you? A. Melvin, my mother, Michael, Madine, and 
John. 

Q. And -- A. And myself. 

.Q. I see. And then you went upstairs to get dressed to go out and get some 
clothes. A.I went upstairs to brush my hair. | 

444 Q. Did you get dressed too? A. No, sir, I already had my clothes on. 

Q. And then I believe you told us a little while ago that after you had 
brushed your hair you came down and waited for Melvin to take you up to 14th ? 
How long was he gone? A. How long he was upstairs ? 

Q. How long was he gone wherever he was? A. Quite a long time. 

Q. Pardon me? A. Quite a long time. 

Q. I see. And, of course, you weren’t keeping any tab or any clock on what 
time it was you dideverything, were you? A. No, sir. 7 

Q. Andnow when you have told us the time, Patricia -- you have discussed 
this with other people as to what time these things are supposed to have happened 
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on that evening ? Isn’t that correct? A. No, sir, only one we discussed was 
Nadine, John and myself, we discussed it among ourselves. That’s all. 
*¥* * * *©* © © K& * 

BY MR. SMITHSON: 

-Q. And did you tell your mother about it? A. No, sir. 

.Q. Weill, now, you told us earlier that you had a birthday party on the 10th 
of February, is that -- or the 8th of February, I beg your pardon. The 8th, 
Saturday? A. Yes, sir. 

Q. And that Friday night, the 7th, which is the night we are concerned 
about, you were taken or went to Manassas, Virginia, is that right? A. Yes, 
sir. 

.Q. And your party was where, in Manassas? A. Yes, sir. 

_Q. At your father’s place? A. Yes, sir. 

446 Q. And you stayed there for the next two weeks, isn’t that what you told 
us? A. I stayed there. 

Q. You didn’t come back to Ninth Street until two weeks after your 
party, isn’t that what you told us? A. Yes, sir. 

-Q. So if your party was on the 8th, one week would be the 15th,and the 
second week would be the 22nd. Isn’t that correct? A. Yes, sir. One week is the 
15th and the other week is the 27th? 

Q.I am just trying to determine, Patricia. You say that you had your 
party on the 8th of February and that two weeks to the day, two weeks after 
your party, which was the 8th, you returned to your mother’s on 9th Street, is 
that correct? The 8th being a Saturday, here, the following Saturday, the 15th, 
and the Saturday after that the 22nd, that would be the 22nd, is that correct? A. 
Yes, sir. 

.Q. And it was at that time that your mother told you that the defendant 
Melvin Brooker was in deep trouble, is that what you told us? A.I -- yes, sir. 

.Q. Because you had asked her at that time where he was because you had 
brought him a piece of cake on the 22nd, and on the 22nd_she told you he was in 
deep trouble. A. She didn’t say deep trouble, she -- 

‘Q. Or in trouble? A. Yes, sir. 
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447 _Q. And you then discussed with her what -- will you answer this yes or 
no -- you discussed with her what that trouble was, did you or did you not? A. 
No, sir. | 

.Q. 1 see. 

Q. While you were in getting your clothes, you got those clothes at the 
Lerner Shop, Patricia, is that correct? A. Yes, sir. 

-Q. And had you been in that shop before? A. Yes, sir. 

Q. Tell me, did you go to the basement ? A. I didn’t know they had a 
basement. 

.Q. Well, did you -- where did you first go in the premises? A. When we 
first went in we looked around downstairs. Then we went upstairs. 

Q. And by ‘‘downstairs’’, then, you mean the first floor? A. Yes, sir. 

Q. And whenever you have used the word ‘‘downstairs’’, you always 
mean that, is that right? A. Yes, sir. 


448 Q. Now, what were you looking for on the first floor? A. We was just 


looking around and then we went to look at some skirts. 

Q. Well, now, you say you were just looking around. How long did you spend 
just looking around before you went to look at skirts? A.I don’t know. 

Q. Five, 10, 15 minutes? A.I don’t know. I can’t say. 

.Q. Was it crowded in there that day, Patricia, or that evening? A. It 
wasn’t all that crowded. It was kind of crowded. 

Q. And,of course, the personnel, the sales people were quite busy, isn’t 
that right? A. Yes, sir. 

Q. Waiting on anyone who might want something? A. Yes, sir. 

_Q. And you were just looking so there wasn’t anyone with you right at 
that moment, was it? A. No, sir. 

Q. So, would you say it would be a fair estimate you spent 15 or 20 minutes 

449 looking before you ever went to look at skirts? A. I don’t know. I can’t 

say. 

-Q. And, of course, the skirts are on the downstairs or street level floor, is 
that right? A. Yes, sir. 

Q. And you looked and tried on three of them, didn’t you? A. Yes, sir. 
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Q. And you took a half-hour to an hour to look and try on those three skirts, 
isn’t that correct? A. I don’t know if it was that long. 

.Q. You are not certain of the time? A. No, sir. 

Q. But it took some time you told us, isn’t that right? A. Yes, sir. 

Q. Because you weren’t watching your clock or any other wrist watch 


you had. A. No, sir. 
Q. And, of course, Melvin had already left you, hadn’t he? A. Yes, sir. 
.Q. And he left you before you ever were looking at the skirts, isn’t that 


true? A. Yes, sir. 
450 MR. SMITHSON: That is allI have of the witness. 

THE COURT: Anybody else ? 

REDIRECT EXAMINATION 

BY MR. PAULSON: 

‘Q. Patricia, how long was it between the time Melvin left you and you 
went from Lerner’s Store to Hahn’s Store? A.I don’t know. It was kind of 
long. I don’t know what time it was. 

Q. Well, approximately how long? Can you tell approximately how long ? 
A. No, sir. 

Q. Was it an hour? A.I don’t know. 

.Q. Did you state that you returned to Washington on the 22nd of February ? 
A. Yes, sir. 

.Q. Did you then go back to Manassas that evening? A. Yes, sir. 

Q. When did you next come to Washington? A.I don’t know. It was quite 
a long -- because it snowed and I couldn’t -- wasn’t no trans- -- wasn’t no 
busses running from Washington to Virginia then. 

451 —_—‘ Q. Did you continue to come to Washington each two weeks? A. Mostly, 
but not every two weeks. 

Q. After you had come back to Washington the first time after the 22nd, 
did you discuss the fact that Melvin had been arrested? A. To my mother. 

* * * © &€* & KX * 
Q. Did you state that you came back on the 22nd? A. Yes, sir. 
452 Q. Did you come back two weeks later? A. No, sir. 
| Q. Did you come back one week later? A. No, sir. 
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Q. When did you next come back to Washington? A.I don’t know. It was 
after the snow -- allI can remember is it was after when all the snow dried 
away. 

Q. All right. Now, after Melvin had cooked dinner, did he leave you before 
you went shopping? A. No, sir. 

MR. PAULSON: That is all. 

RECROSS-EXAMINATION 

BY MR. SMITHSON: 

-Q. Didn’t you tell us when I was examining you that after you had gone 
upstairs to brush your hair you came down and had to wait quite a while for 
him before he took you up to 14th Street? A. Yes, sir, he went upstairs and 
washed up. 

Q. Of course, you didn’t know where he went when he went upstairs, 

did you? A. No, sir. 


* * * * * * KX 


453 MR. PAULSON: John Richardson. 


Thereupon 


JOHN RICHARDSON 
was called as a witness by the Plaintiffs, and being then and there duly sworn 
by the Deputy Clerk, assumed the witness stand and testified as follows: 
‘DIRECT EXAMINATION 
BY MR. PAULSON: 
* * * * * * * * 
Q. Where do you live, John? A. 1711 Ninth Street, Northwest. 
Q. How old are you, John? A. 13. 
Q. Do you know Melvin Brooker? A. Yes, sir. 
Q. Calling your attention to February 7, 1958, did you see Melvin 
Brooker ? A. Yes, sir. 
Q. On that date? A. Yes, sir. 
Q. Did you see him at dinnertime that day? A. Yes, sir. 


Q. How long did you stay with Melvin Brooker on that date ? 
* * * *£* &* £* *F 
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THE WITNESS: The whole day, almost. Almost the whole day. 
BY MR. PAULSON: 
Q.I can’t hear you. A. Almost the whole day. All except for about from 
9:00 o clock to 3:00. 
Q. Did you have dinner with Melvin Brooker? A. Yes, sir. 
.Q. What time was that? A. That was around about 5:30. 
Q. Did you stay with him the rest of the evening? A. Yes, sir. 
.Q. What time did he leave you that evening, if at all? A. Around about, I 
think it was around 7:00 o’clock, for about 15 minutes. 


\ 


Q. Where was -- where were you at the time he left you? A. In my 


brother’s car. 
455 Q. Where was your brother’s car? A. On 14th Street, parked. 
* * * * * * * * 

456 Q. Where was the car at that time? A. The car was parked near Lerner’s. 
-Q. Who else was in the car? A. My sister,my youngest sister and my oldest 
sister’s child. 

Q. What time did Melvin Brooker leave? A. It was around about 7:00 
o’clock, I’d say. 

.Q. Where did he go at the time he left you ? 

* * *£* *£ K€ ae * 

THE WITNESS: I know. 

BY MR. PAULSON: 

.Q. Where did he go? A. He went -- he went -- went in Lerner’s Shop 
with -- with my sister sitting back there and her daughter. | 

Q. When did he return to the car? A. After -- after -- in about 15 
minutes. He came back to the car. | | 

-Q. How long did he stay in the car at that time. A. He -- he -- he stayed 
there. He stayed there. He stayed there in the car until Emma came back, my 
sister. 7 

457 Q. A little louder, please. A. He stayed there in the car until my -- my -- my 
sister came back with her daughter and we all left again. | 

‘Q. What happened then? A. We all -- we all came back -- back home, all 
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of us. We came back home and showed -- showed -- showed my mother the 
clothes that Pat had bought, the clothes. And then we took Pat home. 

Q.I didn’t hear. A. And then we took Pat home. Patricia. 

.Q. What time did you return to your home, if you know? A. No, sir, I 
don’t know for sure. 

Q. Did you go along to take Patricia home? A. Yes, sir. 

Q. What time did you return from that trip? A. It was late, I‘d say. 
Somewhere -- somewhere around 10:00, something like that. I don’t know for 
sure. 

Q. Do you know why Patricia went to Manassas? A. Yes, because she - 
she lives there. She -- she used to live with her father down there in Manassas. 

Q. Do you know when Patricia has her birthday? A. Yes, sir, it’s Feb- 
ruary the 10th. 

*¥* * * * * K€ & 
CROSS-EXAMINATION 

BY MR. SMITHSON; 

Q. You say you were with the defendant Melvin -- tell me, is that what 
you call him, Melvin? A. Yes, sir. 

* *x* %* * oe cd * * 

Q. How long have you known him ? A. Just -- just about all of my life, 

sir. Just about all of my life. 


* * * * * * * * 


459 Q. And you are 13? A. Yes, sir. 
* * *x * * * * * 
461 Q. Now, this particular Friday you say was the 7th of February? A. Yes, 
sir. | 
Q. And: you are certain it was the 7th of February ? A. Yes, sir. 
Q. Something had happened to you that makes it in your mind certain that 
it was the 7th of February? A. Yes, sir. 
Q. And what happened to you that makes you so certain it was the 7th. A. 
Because I quit -- quit serving papers on February the 7th. 
-Q. And what -- excuse me -- what paper were you serving ? A. That 
Star. The Star. 
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' and my sister’s boy friend and I quit then, -- and I quit then. 
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Q. And you quit it on that day? A. On February the 7th, I think. 
Q. You think. But you are not certain, are you? A. Yes, I am certain. 
It was February the 7th. | 

Q. And, of course, did you serve the. paper on February the 7th? A. No, 
sir. I didn’t -- I didn’t -- 

Q. So you quit it some day before February the 7th? Is that right? A. 
No, sir, because I didn’t know whether to serve because I quit and I was sup- 
posed to be paid. 
| THE COURT: Allright. Will you repeat that again? Suppose you read 
it back. 

(The record was read by the reporter.) 

BY MR. SMITHSON: 

-‘Q. And you say you didn’t know whether to serve, is that right? A. Not 
exactly, because on that -- that day, I was going uptown with -- with my sister 


<b 


f 
MR. PAULSON: Your Honor, I can still not hear. 
THE COURT: All right now, let me repeat.again, now. You see, the 
attorney for the defendant Brooker said he couldn’t hear you. Now, if he can’t 
hear you, the jury can’t hear you. Now, let’s get that answer. 


(The answer was read by the reporter.) 


* _% * 


BY MR. SMITHSON: 

Q. You just didn’t serve the paper that day, is that right? A. Yes, sir. 

.Q. Now, you got home at what time, 3:00 o'clock ? A. No, it was around 
about, it was -- it was around about 4:00 o’clock. | 

Q. So before. 4:00 o’clock you don’t know what Melvin was doing, is that 
right? A. He was cooking dinner, I’*d say, because it was almost fixed when 


x* * * % * 


I -- when I came home it was almost ready. 


464 


.Q. 1 see. So you got home about 4:00 o’clock and dinner was almost ready 
and he was cooking it, is that right? A. Yes, sir. : | 
Q. And, of course, about that time your sister came back from the clinic, 


2) 


isn’t that true? A. Yes, sir. 
.Q. And, of course, they weren’t with Melvin when they were at the clinic 
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because he was there fixing dinner, isn’t:that correct? A. Yes, sir. 
Q. Is that so? A. Yes, sir. 
-Q. You had dinner before 5:30? A.It was around 5:30, yes, sir. 
Q. And tell me - - tell me this, John: Did you discuss this with your sister 
or your mother? A.I -- I asked my sister -- where was he at one time. 
* * %*«* * * x * * 
466 Q. Now, on this occasion of your coming down here, John, have you 
talked to anyone about what you were going to testify on the stand? A. No, sir. 
-Q. Tono one? A.I asked -- I asked my sister what was -- what was 
happened and she told me that a 
MR. SMITHSON: No, I believe the witness is not answering the question. 
THE COURT: Yes. He wants to know if you talked to anyone. 
* * * * *&* €* KX * 
THE COURT: You haven’t talked to anybody ? 
THE WITNESS: No, sir. 
* * x * * * * * 
(THE WITNESS:) * * *It was parked about -- about a carlength. 
.Q. About how far? A. About a carlength from it. 
Q. Just a carlength ? A. It was past a park where I think - -- it wasn’t 
too far from it. 
.Q. Could it have been as far as the length of this courtroom? A. No, sir. 
.Q. You are certain of that? A. Yes, sir. 
.Q. Now, this was in a what, a parking meter, or did you stop in a no park- 
ing zone? A. I -- I don’t know. 
-Q. You don’t know where it was parked ? A. It was parked near Lerner’s. 
It was parked no more than 18 feet from it, I’d say. 


* * * *£ *©* © © 


Q. And was it in a parking meter or a no parking zone? A. I don’t know, 
sir. I don’t aed 


Q. Well, did you -- pardon me -- did you see Melvin, the defendant Brooker, 
put any money in the slot? A. I didn’t notice. 
.Q.I see, but you noticed that he was gone exactly 15 minutes. Is that your 


ne ee 
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testimony? A.I a I say it was around the vicinity of 15 minutes. 
470 Q. Just around the vicinity of 15 minutes? A. Yes, sir. 
* * * © © &* *& * 
REDIRECT EXAMINATION 

BY MR. PAULSON: 

Q. John, were you home when your sister arrived from the clinic? A.I 
don’t know, sir. I couldn’t -- couldn’t tell you for sure, because I was upstairs 
reading most of the time. 

Q. Do you know when Melvin arrived home? A.I -- I think that Melvin was 
there when I came home. 

Q. When did you first see your sister after you came home? A. It was 
around about -- you want the time ? 

Q. Approximately. A. It was before 5:00 o’clock. 

471 * *. * * *£ *£ * * 
Q. After dinner did Melvin -- did Melvin leave you at any other time 
other than the 15 minutes you stated? A. No, sir. I don’t think he did. 
* * *&* *©* ££ © K * 
NADINE RICHARDSON 
was called as a witness by the Defendants, and being then and there duly sworn 
by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. PAULSON: 
* * * * * x* * * 

Q. Where do you live? A. 1711 Ninth Street, Northwest. 

Q. Who do you live with? A. My mother. 

Q. How old are you? A. 11. 

| _Q. Does anyone beside your mother live at that address? A. My sister and 
my brother and Patricia and Michael, my brother. 

.Q. Do you know when Patricia’s birthday is? A. It is in February, but I 


aon’t know when. 


* * *£ * k eK K 


474 THE COURT: I think she is qualified. 
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BY MR. PAULSON: 
Q. Do you know Melvin Brooker? A. Yes, sir. 
Q. How long have you known him ? A. Ever since I was little, 
* * * * * *x* * * 
Q. Where does -- where does Patricia live? A. She lives -- she lives 
now, 1711 Ninth Street, Northwest. 
* * * *£* * * KK * 
Q. Where did she live last February? A. In Virginia. 
475 .Q. Do you know approximately.when her birthday is? A. No, sir. 
Q. Did she have any party? A. Yes, sir. 
Q. Did you attend a birthday party? A.I knew it was going to be one. 
Q. Do you know what day that party was supposed to be? A. No, sir. 
Q. Was it on a Sunday. A.I don’t know. I didn’t go. That was in Virginia. 
* *° * * * *X* * 
Q. Nadine, did you or the people with whom you live get ready for a birth- 
day party? A. No, sir, nothing but Patricia. | 
* * * * * ke Ke * 
476 Q. Did Pat get ready for her party? A. Yes, sir. 
Q. How? A. We went downtown. We went downtown to get clothes for 
her. 
'.Q. Who was with you when you went to get the clothes? A. Melvin, Buddy, 
my sister Pat, Michael and I. 
Q. Did you go into a store? A. No, sir. 
Q. Who did? A. Melvin, Pat and Ellen. 
Q. What did you do? A. I sat in the car until they came back. — 
-Q. Do you know how long that was? A. No, sir, about 10 or 15 minutes. 
Q. How long? A. 10 or 15 minutes. | 
Q. Did Melvin come back to the car? A. Yes, sir. 
Q. Did Pat and Mrs. Rorls come at the same time? A. No, sir. 
Q. After Melvin got back to the car what did youdo then? A.I still sat 
in the car. 
477 -Q. How long? A.. About 15 minutes because Emma came out and went over 
to the Hahn’s store, Emma and Pat. 
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-Q. Did there come a time when Pat and Mrs. Rorls came back to the car? 
A. Yes, sir. 

.Q. What did you all do then, if anything ? A. When she came back we went 
home. | 
Q. By "home'' do you mean to the address you stated? A. Yes, sir. 

Q. What happened then? A. We showed my mother the clothes. 

Q. Do you know about what time that was? A. Around about 6:00 or 7:00 
o’clock. 

-Q. Was that the time you returned to your home? A. Yes, sir. 

.Q. What did you do then? A. After that we went -- we took Pat out in Vir- 
ginia. 

-Q. Was Melvin with you at that time? A. | Yes, sir. 

-Q. Who drove the car? A. Melvin. 

Q. Whose car? A. My brother’s. 


* *+ * * * *&©* © * 


CROSS-EXAMINATION 


BY MR. SMITHSON: 

‘Q. You went downtown to get your clothes? A. Uptown. 

Q. Didn’t you tell us downtown? Didn’t you say downtown, Nadine? A. Yes, 
sir, I meant to say uptown. 

_Q. Tell me, Nadine, did you watch how _ Melvin and Patricia. and Inez 
were gone? A. Yes, sir. 

Q. You kept watching a watch, is that right ? A. No, sir, I watched the watch 
a few minutes, just for a while, and -- I watched the watch for a few minutes and then 
watched clothes in the window. 

* *+ *€£ *&* © K€ KX * 
479 Q. And you were wearing a watch? A. No, sir, the clock is in the -- that 

is in the car. 

Q. You mean you were using the car clock to tell what the time was? A. 
Yes, sir. . 

.Q. Well, had you made any test to find out if that clock was accurate? Did 
you look? How did you know the clock was correct? A. It’s always set right. 
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Q. It’s always set right? A. Yes, sir. 

_Q. Tell me, Nadine, did you talk to Inez or Patricia about what you were 
going to say down here? A. Only thing I talked to them about is why did they 
have Melvin in jail. 

Q. That isn’t what I asked you, Nadine. Now, you listen to me. Tell me, 
did somebody tell you to say that if I asked you that question? A. No, sir. 

480 Q. Well, why did you put your head down then, when I asked you the ques- 
tion? No one said anything to you that if I asked you a question that you were 
to say something about Melvin being in trouble? A. No, sir. 

Q. Tell me, did you talk to Inez or Patricia about what you were going to 
testify here? A. No, sir. 

Q. At no time? A. (Witness shakes head negatively.) 

Q. Never? A. (Witness shakes head negatively.) 

Q. Anyone else? A. No, sir. 


* * * * * * KK 


481 JOHNNIE MAE GLOVER 


was called as a witness by the Defendant Glover, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLSTON: 


x * x * * * * * 

Q. Now, where do you live, Miss Glover? A. At 1915 14th Street, North- 
west. 

Q. Are you employed? A. Yes, I am. 

| Q. Where ? A.I am a beautician. I work at 1936 Ninth Street, Northwest. 
Q. Are you a licensed beautician? A. Yes, I am. 
482 Q. What is the name of this shop where you are employed, again? A. 

Astoria. 

Q. Now, directing your attention, Miss Glover, to the date of February the 
7th, 1958 - would you strike that question, please. Do you know the defendant 


Milton R. Glover? A. Yes, that is my brother. 
Q. Well, directing your attention to February 7th, 1958, did there come a 
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time that you saw Mr. Glover? A. Yes. He came es the shop that evening. 


His wife had an appointment with me. 
x* * * &* &* KX KF * 


Q. And about what time did he come by your shop? A. He was there 


around a quarter of seven. | 

Q. Was his wife there also? A. Yes, she was in the shop; 

Q. Did you have -- was there an occasion where you had a conversation 
with Mr. Glover -- A. Yes. 

.Q. While he was at the shop. Let me ask the question before you answer. 


A. Yes. 
483 Q. About how long did Mr. Glover remain in your shop, Miss Glover? A. 
He stayed there until about 10 or 15 minutes after 7:00. 

Q. For what purpose did he come by your shop ? 

MR. SMITHSON: If the witness knows. 

THE COURT: Yes, if she knows. 

BY MR. COLSTON: 

Q. If you know. A. Yes, I had asked him to come back past the shop. I was 
having dinner on Saturday for my church and, of course, I asked him to come past 
and do some shopping for me because I was working late in the day. And he and 
his wife did some shopping -- they went to the market for me. 

Q. Now, was anybody accompanying Mr. Glover? Was he alone or was he in 
the company of someone else? A. No, he was alone when he came to the shop. 

Q. Was his wife at the shop also? A. She was there. She had an appoint- 
ment with me. 

Q. Was she there prior to his arrival? A. Yes. 

Q. What did you say? A.Yes, she had a 6:00 o’clock appointment with me. 

.Q. Now, approximately what time, if you recall, did Mr. Glover leave the 
shop? A. He left there around ten or a quarter past seven. 

484 Q. Now, was he in the company of anyone else when he left the shop? A. 
He and his wife left together. | 

-Q. Do you recall what Mr. Glover was wearing that day, Miss Glover? A. 
Yes, he has a yellow jacket, yellow leather jacket, and that’s what he was wear- 
ing, and tan trousers. 
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Q. Did he have a hat, if you know? A. Yes, he was wearing a hat. 

Q. Now, about how many operators do you have in this shop where you 
are employed? A. There is 10 in the shop. 

.Q. Do you know whether any of the other operators saw Mr. Glover in 
the shop? A. I really couldn’t say. My booth is the first booth on the right 
as you go in, so the other booths are beyond me. He waited in the lounge up 
” front so it is possible that any of them didn’t see him. I don’t recall. 





-Q. And did you have a conversation with him while he was present in 
* _-—s your shop? A. Yes, I did. 
cs * 3 ak * * x * 
485 Q._ Now, Miss Glover, do you recall seeing your brother at any other 
time on the night of February 7th after he left your shop? A. No,I did not. 
*¥ * * * * K€ kK 
CROSS-EXAMINATION 
BY MR. SMITHSON: 
Q. Mrs. Glover, that is the defendant’s wife, had an appointment with 
you at 6:00 o’clock, is that right? A. That’s right. 
Q. And that is when she came there? A. She got there about five or ten 


minutes before six. 
. 486 -_ * *£ * * *£ * K * 


owe. 


Q. Isee. Tell me, were you with him Saturday night? A. Saturday night ? 
¢ Q. Yes. A. No,I didn’t see him. 
Q. You didn’t see him Saturday night? A. No, I didn’t. 

: Q. Did you see Mrs. Glover, his wife? A. Saturday ? 

Q. Yes. A. That was the Saturday after the Friday ? | 
487 -Q. That would be the 8th. A. Yes, I did see the two of them after that. 

Q. At'a party? A. At my home. I had dinner for my church that Saturday 

night. 

« Q. And did they go to a party later, if you know? A. No. I don’t know where 


they went after they left my house. 
a * ke * eK KK 


ROSE E. GLOVER 
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was called as a witness by the Defendant Glover, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLSTON: 


* * * * * * © * 


488 Q. And where do you live, Miss Glover? A. 1126 Tenth Street, Northwest. 
Q. Do you know the defendant in this case, Milton R. Glover? A. Yes, that 
is my husband. 
_Q. Now, directing your attention to the date of February 7, 1958, do you 


recall.seeing your husband on that date? A. Yes,I do. 

Q. Do you recall seeing him approximately arourid 6:00 o’clock in the after- 
noon on that day? A. Well, I would say yes, not exactly 6:00, it was about a 
quarter of seven when I saw him. 

Q. Where did you see him? A. At the beauty shop. 

x * * * * * * * 

Q. What was your purpose for going to this shop? A.I had an appoint- 
‘ment for 6:00 o’clock. 

489 Q. About what time did Mr. Glover arrive at this shop? A. About a quarter 
of seven. 

_Q. About how long did he remain in this shop? A.I would say until about 
a quarter after seven. 

*x* * * * * * %* * 

Q. Is it a fact, Mrs. Glover, that your husband -- that you left the shop 
in the company of your husband? A.I did. 

.Q. And about what time did you leave this shop? A. About a quarter 
after seven. 

Q. And where did you go next? A. We went to do some marketing for my 
sister-in-law. 

490 She was having a dinner the next day for the church and she had asked me 
if Milton and I would do some marketing for her because she was working late 
that night, Friday night is a heavy night, and I had said I would. — 

He met me there a quarter of seven. She was through with me at approxi- 
mately 7:00 o’clock, and we discussed the list that she wanted us to get. 
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She wrote the list. And we left approximately 7:15. 

Q. You left in the company of your husband? A.I did. 

Q. Do you recall what Mr. Glover was wearing that night? A. Yes, he had 
on a yellow leather jacket that he had. I recall it because that is what he 
usually wore unless he was dressing or something. | 

Q. Now, at any time, was Mr. Glover separated from you at any time be- 
tween, say, the time you left the shop until around 7:35? A. No, sir, he was not. 

*x* * * * * * xX 
491 CROSS-EXAMINATION 

BY MR. SMITHSON: 

Q. You got there a few minutes after 6:00, Mrs Glover? A. No,I got 
there a few minutes before 6:00. . 

Q. And you have a standing appointment, as I take it, at 6:00 o’clock every 
Friday or Thursday or Saturday, when? A. Every two weeks. 

Q. Every two weeks. Any particular day? A. Friday. 


Q. Always Friday? A. It is always Friday. 


Q. And that is your sister-in-law that you have it with? A. That is right. 

Q. Now, how big a shop is this that you have this appointment in? A. Well, 
I would say it’s -- I think there is about 12 operators. 

Q. And they all have the little booths, do they not? A. That’s right. 

Q. And you sister-in-law is up near the ront? A. The first booth on the 
right. 

Q. And, of course, she has a booth, so that you and she would have the pri- 
vacy so that while she is fixing your hair or whatever she is doing you are not 
embarrassed in any way, isn’t that correct? A. Well, yes. 

492 Q. And, of course, your husband got there at 6:45, you say, is that right ? 
A. That’s right. 
Q. Did he come up to you and tell you, “It is now 6:45. I want you to know 
‘what time I got here’?? A. No, sir, he did not. 

Q. All right. Now, he was up in the front part, isn’t that correct? A. That’s 

right. | 
Q. Which would be up in a foyer or lobby or whatever you would call it? A. 
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Yes. 

Q. Did he walk back where you were? A. He didn’t have to walk back where 
we were, because, by her booth being in the front, when the door is opened she is 
the first one out, actually, she can see who is coming in. 

.Q. I am talking about you, not her. Don’t let’s worry about what she saw. 
A. Well, when she looked I looked. We both looked together. 

493 Q. And, of course, she worked on you from 6:45 to 7:15, before she was 
through with your hair, is that right? A. She worked on me from 6:00 o’clock. 
* * * *£ * * * * 

Q. Now, just recollect a moment. While you were on direct examination 
for Mr. Colston, you stated that your husband arrived there at 6:45, and that 
his sister, your sister-in-law, finished with you at 7:15. Now, of course, did 
he walk back to where you were.having your hair done? A.I did not state that 
She finished with me at 7:15. I said she finished with me at approximately 7:00 


o’clock. 
4o4 Q. It is your statement now that that is what you said, is that it? A. That 


is what I said. 
_Q. And you stayed until 7:15, is that your statement? A. Yes, until -- 
Q. And, of course -- pardon me -- did you finish? A. Yes, sir. 
.Q. It is a busy shop, isn’t that correct? A. Fairly busy on a week end, 
of course. 
.Q. Now, of course, the time was minutely inscribed on your memory or 
your mind, isn’t that correct? A.I don’t quite understand you. 
. Q. It is minutely in your mind as to the exact moment that your husband 
arrived and that you finished your hair being done or that the time you left 
that shop, is that correct? A. Well, yes, I would say so, from the time that 
we left the shop until we arrived at the market, yes, I can say that that is the time 
| -- the time is correct. . 
Q. Every two weeks you go to that shop, isn’t that correct? A. That is 
right. 
.Q. And you have been going to that shop for how many months before that ? 
495 A. Well, I have been going to her for a couple of years. | 





207 


Q. And your husband wasn’t arrested for some time after that, isn’t 
that correct? A. That’s right. 

.Q. A month or more, isn’t that correct? A. That’s correct. 

Q.I see. And tell me, you and he went to a party that Saturday following, 
isn’t that correct, February the 8th? A. My sister-in-law had a dinner for her 
church February the 8th. 

-Q. And after you went to your sister-in-law’s didn’t you go to another 
party? A.I didn’t go to a party. | 

.Q. You didn’t go to a party at your sister-in-law’s ? A.I went to a party 
at my sister-in-law’s, yes, I told you that, on the 8th. 

Q. And did your husband leave you and attend another party that Feb- 
ruary 8th? A. No. 

Q. Well, tell me, did you go to a party at the home of the defendant McGill? 
A. February the 8th? | 

Q. That’s right. The Saturday following the date of this robbery. You know 

496 that the date of this robbery is alleged to be February the 7th? A. Yes. 


Q. Well, the 8th is the day following, then; did you go to a party then at 
Mr. McGill’s mother’s home? A. February the 8th? 
Q. That’s right. A. Yes, we did. We went to a party at McGill’s, and we 


stayed there approximately 15 minutes and left. 

Q. And tell me, while you were there at the defendant McGill’s apartment, 
did you see your husband with a rather large roll of bills? A.I did not. 

Q. Fifties, hundreds andtwenties? A. No, sir, I did not. 

MR. COLSTON: I object to that. Your Honor, I don’t see where this has 
anything to do with what we have brought out on direct examination. Secondly, 
I think if he wants to use the witness as his witness he may do So. 

THE COURT: Well, she said she went to a party at the home of the de- 
fendant McGill. Is that correct? 

MR. SMITHSON: That’s correct, Your Honor. 

THE COURT: All right. I will permit the cross-examination. 

497 Q. And what time was this party? A. Well, now, I can’t say the exact time 
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of the party. I couldn’t even say that. 

.Q. Well, you know what time the party was your sister-in-law held for 
the church supper. A. Of course, I was more interested in that party than I 
was this party of McGill’s. 

-Q. fust as you are more interested in accounting for what your husband 
did from the hour of 6:45 until 7:15 on February the 7th, isn’t that correct ? 
A. Well, sir, I am only human. I would be -- 


-Q. Yes, you are right. A. Yes, sir. 
' * * * * * *£ i 


498 MILLER A. DIXON 
was recalled as a witness by the Defendant Glover, and having been previously 
duly sworn by the Deputy Clerk, assumed the witness stand and testified further 


as follows: 
; ._DIRECT EXAMINATION 

BY MR. COLSTON: 

Q. Now, Sergeant Dixon, are you familiar with the Northwest area of 
Washington, say, bounded by 7th Street to S, over to 13th? A. Yes, I am. 

Q. Would you mind telling the Court and jury the exact location of Pre- 
cinct No. 13 in regard to -- just where No. 13 Precinct is located in this 
vicinity ? A. No. 13 Precinct is located on U Street, between Ninth and Ver- 
mont Avenue, Northwest, on the south side. | 

Q. Now, approximately, sir, how many blocks is that from the Whitelaw 
Hotel? A. It’s approximately five blocks. 

Q. Five city blocks? A. That’s correct, sir. 

* * * * *©* * *X 
499 THE COURT: Does that complete your defense ? 

MR. COLSTON: That is the defendant’s case. . 

THE COURT: All right, the defendant Glover then rests. Mr. Dwyer, 
have you anything ? 

MR. DWYER: Yes, Your Honor. Mrs. Lola Bryant. 

Thereupon 

LOLA BRYANT 
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was called as a witness by the Defendant McGill, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 
Q. Mrs. Bryant, keep your voice up so that I can hear you all the way 
back here. What is your full name and your address? A. Lola Bryant, 703 
Harvard Street. 
THE COURT: The name? | 
THE WITNESS: Lola Bryant, B-r-y-a-n-t. 
BY MR. DWYER: 
‘Q. Do you know the defendant in this case, John McGill? A. Yes, I do. 
Q. Will you speak louder soI can hear you back here? A. Yes,I do. 
500 Q. And which one of the people at the counsel table is he? Which one of the 
people is he? A. There. 
Q. The one on the end? A. Yes. 
Q. All right. On February the 7th, 1958, did you know John McGill at 
that time? A. Yes, I do. 
Q. How did you happen to know him? A. Because I lived at the same address 
and he is my cousin. 
.Q. You are related to him? A. That’s right. 
.Q. Incidentally, are you employed? Are you employed? Do you work? A. 
Yes, sir; yes, sir. 4? 
Q. Where do you work? A. Where doI work? 
Q. Yes, ma’am. A. No. 2 East Warner Street, Alexandria, Virginia. 
_Q. Directing your attention to February 8 -- February 7, 1958, did you see 
the defendant John McGill on that day? A. Yes, I did. 
@. And where did you see him and at what time? A.I seen him all day at 


501 at the house, at 703 address. 


Q. 703? A. Harvard Street. 
Q. And how is it that you happened to see him all day on the 7th? A. Well, 
I was sick with the virus. I work and live in, but I was sick, home sick with the 
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_ virus, and McGill was there all day, he live there. So he left and went down to 
the unemployment place and put in for his check and he was suffering with a 
headache. 

Q. Wait a minute. What time did he leave? A. It was around noon. 

.Q. How long was he gone ? A. Well, he was back around -- before -- around 
about 3:00 o’clock in the afternoon. 

-Q. All right. After 3:00 o’clock was he there? A. He didn’t leave the house * 
any more. 


A 


» 
Q. When did you leave next, or who left first? A.I left on Monday morning 


going to work. 
.Q. What day of the week was the 7th? A. What day of the week was the 7th? 
It was on a Friday. & 
Q. Why are you so certain that it was this particular Friday? A. Because -- 
502 Q. The 7th? A. Because I was off from work. 
* * * * Kk KF KX 
Q. Why are you so certain that it was this particular Friday it happened, 
February the 7th, that McGill was home all day, rather than February 2nd or 
February 3rd? A. Because I was sick. I was off from work at -- because I was 
sick and he was home, that’s why I can remember, because I wasn’t at work. I was 
home, because I was sick. 7 
.Q. Well, the week following that, do you know where you were then? A. The 
following week ? 
Q. Yes. A. Yes, I was at work. 
.Q. Do you know when the defendant McGill was arrested? A.I didn’t know 
the day he was -- or whenever it was he was arrested until I called the house the 


ww 


next morning. 
I lived in, and when I called the next morning his mother told me. °. ' 
503 Q. All right. And did you discuss with her -- strike that. Did you know - -- 
I don’t want to know what somebody told you, but did there come to you information 
‘as to what he was being charged with? A. No. . 
Q. Did you know or did it come to your attention the date for which he was 


being charged with an offense? A. No,I did not, and his mother didn’t know. 
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Q. Well now, when did you first know about the date that he was being 
charged with this offense ? A. What is that ? 

-Q. When did you -- when did it first come to your attention as to the date 
that he was being charged with an offense? A. It didn’t come to my attention. 
His mother told me that he --. 

Q. No, I don’t want to know what somebody told you.. When did you learn 
that it was February 7, 1958, that we are interested in? A. Well, I knew -- 
when did I know ? 

Q. When did the information come to you that the 7th of February was the 
date that we are interested in? That he was charged with a crime on? A. When 
he was arrested. 


504 Q. And that came. to you from other sources? A. Then it came to me that 
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he was home that day. 
Q. Well, the information the 7th was the day came to you from other people, 
did it not? A. That is right. 
Q. Were you not there when he was arrested? Were you? A. No, I was not. 
MR. DWYER: Your witness, Mr. Smithson. 
CROSS-EXAMINATION - 
BY MR. SMITHSON: 
‘Q. Tell me, are you -- you say you are the aunt of - a A. No, I am a cousin. 
Q. You are acousin? A. That’s right, | 
-Q. Well now, the defendant’s mother lives at 703 Harvard, isn’t that correct? 
A. That’s right. . | 
Q. And how many other people live there? A. His mother, his wife, anda 
little granddaughter and the mother’s husband. 
Q. And you? A. That’s right. Well, I don’t live there. I just, on my week 
end and my days off, I stay there. But I live in. 
Q. Well, that is what you call home, isn’t it? A. That's right. . 
Q. And on your week ends off you go to 703 Harvard? A. That’s right. 
Q. And there is a room or a bed there for you? A. That’s right. 
Q. And you go there every week of the year? A. (Witness nods affirmatively.) 
Q. And you have known this defendant for all his life, is that right? A. From 
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birth, yes. 
.Q. And how sick were you that particular week end that you have reference 
to? A. Well, I was too sick to go to work. 
Q. Well now, did you -- A.I was sick for about 10 days. 
‘ * * * *£* €* &* K * 
Q. You say you were sick for about 10 days? A. That’s right. 
-Q. Did you go to a physician on the 7th of February? A. No, I did not. 
506 Q. Well, did a physician come to see you? A. He did not. 

_Q. Well, did you go to see a physician or a doctor on the 8th? That is 
that Saturday. A. No. 

_Q. Did one come to see you? A. No. 

Q. Did anyone come to see you that day? A. No. 

Q. Well, there was a party there that Saturday night, was there not? A. 
No, there was no party there. 

Q. There wasn’t any party at 703 Harvard Street on February the 8th, 
that Saturday ? A. (Witness shakes head negatively.) 

Q. Are you certain? A.I am positive. 

Q. Well, tell me, do you know the defendant Glover? A.I do not. 

Q. I put it to you that the defendant Glover attended a party at 703 Harvard 
Street, Northwest, the premises occupied by the defendant McGill, that Saturday, 
February the 8th, with his wife, and that his mother gave a party, isn’t that 
correct? A. No. 

Q. You deny that? A.It was not party there on the 8th. 

* * *x* * * * * * 
507 CARRIE BARNETT 
was called as a witness by the Defendant McGill, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
DIRECT EXAMINATION 

BY MR. DWYER: 

Mrs. Barnett, keep your voice up soI can hear you way back here. Speak 
slowly. What is your full name and your address, ma’am? A. Carrie Barnett, 


4 
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and my address is 703 Harvard. 

Q. And you are the mother of the defendant John McGill, in this particular 
case, are you not, ma’am? A. Yes, Iam. 

.Q. And February 7, 1958, were you living at the same address that you 
now live at? A. (Witness nodded affirmatively) 

Q. Please answer for the Court Reporter. A. Pardon. 

Q. Answer. A. Yes, I was. 

Q. And was John McGill living with you at that time? A. Yes, he was. 

Q. And at that place? A. (Witness nodded affirmatively.) 

Q. Directing your attention to that date, Mrs. Barnett, do you know the 
whereabouts of your son? Do you know where he was that day? A. Yes, I do. 
Yes. 

.Q. What was he doing, or where was he? A. Well, he was home that day 
because he was sick with that virus, and he was home. My niece, she was there, 
too. So he was there all day, and I had to go, you know, to work. When I left to 
go to work he was there. 


Q. What time did you leave to go to work? A.I left around about 3:00. 


-Q. 3:00 when? In the morning or afternoon? A. Afternoon. 
Q. All right. What time did you get home? A. Around about 5:30 or 6:00. 
509 Q. What do you do? Where did you go? A. Where did I go? 

Q. What kind af work do you do? A. Well, see, I serve meals. I go back 
at 3:00 o'clock to check my money. 

Q.I see. And so for a period of some three hours between 3:00 and 6:00, 
you were gone? A. Yes. 

Q. All right. When you came back was your son there? A. Yes, he was 
there, because we were ready to have dinner because me niece had my dinner 
ready. 

Q.I can’t understand you. 

MR. SMITHSON: I can’t hear it. 

THE COURT: Let’s see if you can speak a little louder. What was the last 


answer ? 
THE WITNESS: I say, yes, he was there when I came back because it was 
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time for dinner then, and so my niece had dinner all ready and had the table 
set and so we sat down to eat dinner and then after dinner they all decided to 
play some cards and so they sit down and so they play cards after they cleared 
the table and everything, and played cards until around about midnight. 
* * * * ££ * * * 
Did he go out before 3:00 o’clock? A. Yes, he went down to the -- 
He went some place? A. Yes. 
And then he came back? A. Yes, he came back. 
.Q. And you remained home yourself all evening? A. Yes. 
Q. Is that correct? A. Yes. 
Q. And who was there besides you and your son? A. Who was there ? 
Lola Bryant, my niece, Lola Bryant. 
_Q. Who else? Anybody else? A. No. There was Lola Bryant and -- 
511i because she kept my baby for me. But after then, and then Robert Brown 
and them, they came in. 
Q. Were they there the entire evening ? A. Pardon? 
Q. Were they there the entire evening? A. Yes. Yes. 
BY MR. DWYER: That is all. 
CROSS-EXAMINATION 
BY MR. SMITHSON: 


*¥+ * *©* © © *& KX 


Q. Didn’t you testify on direct that your boy, John McGill, was home sick 
that day, February the 7th, and up until 3:00 o’clock when you left to go to work, 
he had not left the house? A. Yes, but he went to pick up his money because he 


went every Friday to get that. 

THE COURT: Well, the question is, you testified that your boy was home 
sick. | 

THE WITNESS: Well, he did have the virus, you know, the intestinal 
virus, but he wasn’t in the bed, he went down to get his money. He was able 
enough to do that. 

BY MR. SMITHSON: 

.Q. He was able enough to do that? A. Sure. 

Q. And how long had he been going down there to collect his money? How 
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many weeks? A.I don’t know how many weeks he had been going down there, 
but I know he had been going down there -- I couldn’t say how many. 


Q. Well, you say he played some cards that night. What kind of game 
did he play? What was the game he was playing? A. Well, I don’t know unless 
they were playing pitty-pat. I don’t play cards. 
Q. Pitty-pat? A.I guess that’s what they were playing. I don’t play 
cards. 
513 Q. Well, you didn’t stay down there to watch them then, if you don’t play 
cards ? A.I was down in the living room. They was in the dining room. 
* * * * * * * * 
514 BY MR. SMITHSON: 
Q. And you paid particular attention to your son, is that correct? A. 


i nto rh ea : = 


Wasn‘’t paying particular attention to him. I was in the living room and they 


was in the dining room. I was in there watching TV. But I know he didn’t go 
out of the house. I do know that. 
..Q. Because he told you so, isn’t that right? A. No, I was sitting there. 
I was in the house. 
Q. You were watching the television, is that right? A. Yes, I was watching 


2 wore re eee’ 
— ee 


television. If he had come out of the house, well, I would have knowed he was 
gone. But he didn’t leave out the house. I was right there. 
_Q. And he was -- every Friday he would go down to this pteeetiaeticert 
office, is that right? A. Why, sure, he went down there and picked up his money. 
Q. This Friday wasn’t any different from any other Friday about going out 
to get his money, is that right? A. He went out to get his money and he came 
back because he was there when I got back to the house. 

515 Q. Well, tell me, that is not the only Friday or only day he ever played 
cards, is it? A. Well, they played whenever they wanted to, but they was playing 
that particular night. 

Q. And, of course, you have talked this over with your son, John McGill, 
isn’t that right, about what he was supposedly doing on the 7th of February ? A. 
Talked it over with me? No, I didn’t have no right to talk it over with him be- 
cause I knew what he was doing. 
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Q. You mean you never mentioned it to him, what he was doing on the 7th 
of February? A. No, I never said nothing to him. I know what he was doing. 

.Q. Did you visit him? A. Yes, I went to see him. Sure, I did. 

Q. And did you visit him as much.as once a week? A. No, sometime I go 
once a week and sometime it would be two or three weeks before I go, because I 
work. 

.Q. And he was taken into custody on the 19th of February, is that right? 
A. Pardon? 

516 Q. He was taken into custody, the defendant McGill, the night of the 19th 
or the morning of the 20th of February, isn’t that correct? A. Yes, he was. 

‘Q. And you have seen him about once a week on an average since then, 
and you have never had any conversation? A. No,I didn’t see him once a week. 
Sometimes I would go over there. 

THE COURT: Wait a minute. Let him finish the question. 

‘BY MR. SMITHSON: 

Q. And you never had any conversation with him about where he was sup- 
posed to be on the night of February the 7th? Is that your testimony? A. Well, 
he know where he is supposed to be. He knowed he was home and I knew it. 

-Q. The question to you, Mrs. Barnett, is that you say you had no conversa- 
tion with him at all regarding where he was supposed to be on the 7th of Febru- 
ary? A. No. 

Q. Tell me, do you work on Saturday too, Mrs. Barnett? A. No, I don’t. 

.Q. And was he home that Saturday following the 7th of February? A. Yes, 
he was. 

517 -Q. Was he sick that day? A. Yes, because he was with the virus. He never 
was in bed, but he was sick. He always had the headache, and he laid down that 
Saturday. 
Q. Tell me, was Lola Bryant home on February the 7th, too, and February 


the 8th? A. February the 7th? 


* * *©* *©* *&©* © © * 


518 Q. Lola Bryant works during the week, isn’t that correct? A. Yes, but 
she was sick during the time when he was off that -- on that Friday you are 
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speaking about she was home because she was sick. 

Q. You are certain, of course, that you have marked down some record 
that she was sick on February the 7th? Is that your testimony? A. No, I didnt 
have to mark that down because I know she was sick because she was off her 
job. She don’t never be off unless she is sick. I don’t have to mark it down be- 
cause I already know it. 

Q. Now, going to February the 8th, you say your son was sick on February 
the 8th? A. February the 8th? What was that, on a Friday ? 

Q. That is a Saturday. A. A Saturday ? 

Q. Yes. 

MR. DWYER: Will you note my objection, Your Honor, to the meation? 

(At the bench:) 

THE COURT: On direct examination this witness testified that, I remember 
it, what transpired on February 7th. 

MR. DWYER: Yes, sir. 

THE COURT: And you object to counsel for the government inquiring as to 
what happened on February the 8th? 

MR. DWYER: Yes, Your Honor. 

THE COURT: All right. Now, I will hear the government. 

MR. SMITHSON; All right, Your Honor will recall it was previous witnesses 
of Mr. Colston -- and that is Glover's-- one of which said they had been to such 
a party at the defendant McGill’s. Now, of course, incumbent upon the government 
to show the connection between these defendants since they are charged with aiding 
and abetting one another, and I propose by such testimony to do exactly that between 
Mrs. Glover and the defendants McGill and Glover. That is the only one that I 
have connected so far. 

520 Therefore, when this aunt that is the previous witness to this one stated she 

was present in this particular premises on the 8th and that there was no such 


party, and that I can prove by the defendant’s statement, that there was such a 
party, I believe this witness is likewise subject to such cross-examination to give 
full scope of the case to the jury, and particularly under the grounds of the Villa- 


roma case on the credibility of this witness. 





218 


THE COURT: Well,.it might go to her credibility as a witness and I 
think there is a certain discretion left to the trial court as to the scope of the 
cross-examination. I don’t think it is an abuse of the discretion to permit him 
to go into the matters that he has expressed he wished to go into in view of 
the prior examination. I overrule your objection. 

MR. COLSTON: If you recall, at the time, I objected to the same things 
on the same grounds, prior to the introduction of the testimony. 

THE COURT: I understand. I have made my ruling. 

- §21 MR. COLSTON: Thank you. 

(In open court:) 

MR. SMITHSON: May I have the record read? The last question and 
answer ? 

(The record was read by the reporter.) 


BY MR. SMITHSON: 
‘Q. Now, you are not certain whether the 7th of February was a Friday, a 


Thursday, or a Saturday, isn’t that correct? A. The 7th was on a Friday. 
.Q. Yes, but you weren’t, prior to asking the question of counsel, you 
werent certain of what day of the week it was, were you? A. Sure, I know 
what day of the week it was. 
Q. All right. Now, on that Saturday, that is, February the 8th, is it not 
a fact that you had a party at your house? A.Ona Saturday? No, I ain’t had 
no party at my house. | 
- Q. Now, is it not a fact that you had a party at your house, that you gave 
: the party, that the defendant McGill, your son, was there, and that he had as 
company the defendant Milton Glover, this man right here, with the brown 
shirt on, and his wife? A. I didn’t give no party on a Saturday. 
522 Q. And do you know the defendant Milton Glover? A.I know him when I 
_ gee him. I don’t know him personally. 
Q. And do you know Mrs. Glover? A. When I see her. WhenI meet her 


here. 


MR. SMITHSON: May I ask if the Court will invite the witness to stand? 
THE COURT: All right, stand up, please. 
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BY MR. SMITHSON: 
Q. Do you recognize Mrs. Milton Glover? A. Well, I met her here, that 


is the onliest time I knowed her. 

.Q. And did you not see her at a party which she and her husband attended 
at your house on February the 8th, in the evening? A. No. 

-Q. You did not? A. No. 

MR. SMITHSON: That is all. 

MR. DWYER: That is all. 


| (Witness left the stand.) 
MR. DWYER: If Your Honor please, I have discussed with Mr. Smithson 


this transcript of the proceedings before the U.S. Commissioner. Mr. Smith- 
son informs me that he will stipulate that the document I hold in my hand was 
523 taken by an official court reporter. Rather than read the whole thing, I 

wonder if I might be allowed to consult with counsel to see if they want to 
ascertain any other parts. I have a couple of excerpts from other pages that 
I would like to read into the record. 

THE COURT: Do you agree upon this ? 

MR. DWYER: I have not spoken with Mr. Smithson about the specific 
parts. 

THE COURT: I understand that the stipulation only goes so far as admit- 
ting that that transcript was taken before the Commissioner. 


MR. SMITHSON: And not the accuracy. 
* * % * * %* 


525 MR. SMITHSON; I have a suggestion to offer, Your Honor. Possibly, 
when Your Honor adjourns we could, Mr. Dwyer and I, arrive at that stipulation. 
I would, for the government’s sake, like to see a termination to the testi- 
mony in this case. Dol understand, short of that, counsel has indicated a desire 
to rest? 
MR. DWYER: That is correct, sir. All of the defendants have rested at 
this time, now, Your Honor, with the exception of this one item. 


* * * * © © © 


526 THE COURT: All right. The defendant McGill rests. 
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MR. DWYER: With the exception. 
THE COURT: With the exception. 


* * * * *©* *€* &€ * 


September 9, 1958 
* * * *©* *©* © K€ * 

MR. DWYER: Dol understand the government has rested? 

MR. SMITHSON: Right. 

THE COURT: Do you have anything further ? 

MR. DWYER: Yes, Your Honor, I have a motion to make. I move that 
the evidence of the pawn ticket be stricken because that has hot been tied up 
to anything stolen from the complaining witnesses. 

THE COURT: I will deny that. 

*x* * * * * * * * 
581 MR. DWYER: Very well. While the jury is out and we have all rested, 
counsel would like to make the appropriate motions at this time. 

THE COURT: The record will show that all three attorneys have renewed 
their motions for a directed verdict for the reasons previously stated at the 
bench at the conclusion of the government’s case. Are there any other reasons 

. that you wish to suggest in addition to those already set forth? 

MR. DWYER: I have none, your Honor. 

MR. PAULSON: I have none. 

THE COURT: Does either one of the other counsel have any more reasons ? 

MR. COLSTON: I don’t know whether I stated it at the bench yesterday or 
not, but I would like to say that I would like to add onto my previous motion that 
due to the fact that this defendant was arrested February. the 23rd, he was ar- 
raigned -- there never was an arraignment, but he was indicted by the Grand Jury 
at some later date, that actually his arrest -- he was arrested, and the purpose 
of the hearing before the Commissioner was merely for an investigation. 

582 And I think for this reason the entire indictment should be dismissed against 
him. 

THE COURT: I will deny it. 

MR. COLSTON: And, your Honor, while I am standing I would like to add 
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something else in evidence to that chart. 

THE COURT: What is that ? 

MR. COLSTON: As to that chart. 

THE COURT: That has been offered in evidence, hasn’t it ? 

MR. SMITHSON: Yes, it is in evidence. 

THE COURT: It is in evidence. 

MR. COLSTON: I want the record to show that there is a line indicated 
on the chart leading from the hall into the bedroom, going through the wall 
into the living room. I think it was witness Miller testified that that was the 
route took and there was a door there. 

THE COURT: Hasn’t it been established by the testimony that there is 
not a door there in that wall? 

ae 7 MR. SMITHSON: That is correct, Your Honor. 
) THE COURT: Well, I think it is a question for the jury to decide. 

MR. COLSTON: If anything ever happens I wanted that in the record, 
though. 

THE COURT: Well, it is going to be part of the record. It is already 

583 marked and identified. It is in evidence. 

MR. DWYER: Might I ask Your Honor if the time is correct? It is 
40 and 20 on the part of the government and 20 for each defense. 

THE COURT: Well, we will argue until 12:30 and then come back at a 


quarter to two. First of all, in connection with your instruction on alibi for 


Brooker, Mr. Paulson -- you represent Brooker. Well, I am going to cover 
this, I think, in my general charge. I mean, it might not be in the exact 
language, but I think it will amount to the same thing. So, if, after I charge the 
jury, if you have any objections or you want any further charge, I will hear 
you on it. But I don’t see that there is any necessity of giving both instructions 
when they amount to practically the same thing. All right, we will take about a 
10-minute recess. , 

MR. SMITHSON: All right, Your Honor, I have two instructions. I think I 


should bring them up before we start arguing. 
I would like Your Honor to give an instruction on aiding and abetting. 
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584 THE COURT: I have that included. 

MR. SMITHSON: And as to the defendant McGill, the instruction on the 
presumption of possession of recently stolen property. 

THE COURT: You mean possession of one of the rings. 

MR. SMITHSON: The ring as covered by the pawn ticket. 

THE COURT: Well, suppose you draw up an instruction formally. Now, 
if they believe that he was in possession of recently stolen property -- 

MR. SMITHSON: That is correct. | 

THE COURT: They might presume that he is the party who stole the 
property. 

MR. SMITHSON: That is correct, The instruction goes on to say that it 
alone can be sufficient unless explained to the satisfaction -- 

THE COURT: You say that applies to a robbery charge too? 

MR. SMITHSON: Yes, Your Honor. | 

THE COURT: I mean, robbery is only an aggravated offense of larceny. 

I realize that. Suppose you prepare the instruction. 
585 MR. SMITHSON: All right. Would 1:45 be sufficient ? 

THE COURT: Any objection on that ? 

MR. DWYER: Yes, Your Honor, I very emphatically object to it. I think 
this is tantamount of asking Your Honor to tell the jury that the defendant McGill 
is guilty. Now, on the evidence, and Your Honor is certainly going to have to 
have evidence before he gives an instruction; there has not been the slightest bit 
of evidence indicating that McGill had any stolen property. Because one witness 
testified that he had -- he received a pawn ticket from McGill -- does not indi- 
cate that he had any stolen property, but the government in this case goes even 
further. 

Mr. Smithson has stipulated to the Court that the pawn broker could not 
identify McGill as the man who put the ring in for hock. Now, that certainly goes 
further than just an inference. That is a definite denial that he had any stolen 
property and if Your Honor gives that type of instruction I can see no other al- 

ternative but for Your Honor to tell them to find him guilty. 

THE COURT: Well, the pawn ticket was for the piece of jewelry that was 
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taken from the apartment, wasn’t it ? 
MR. DWYER: Your Honor has denied my motion. I respectfully submit that 
586 that has never been proven, but Your Honor has denied my motion. 

THE COURT: I will hear everybody on it. 

MR. SMITHSON: Your Honor recalls that the witness Luther Price said 
that he was in his home two weeks after this robbery occurred, that he received 
from this defendant an envelope to keep for him because he was drinking, said 
he was going out, that it was very valuable, that he didn’t want to lose it that 
night. There came a time that he turned it over to an officer and then identified 
it to Officer Dixon as what he received from the defendant McGill. 

He said on the stand that ‘‘this is my particular ring that I recovered from 
the pawn shop in Virginia.’’ It was put on. The pawn shop man said that this is 
my ticket, the envelope, it covered a diamond ring, and this is a diamond ring. 

‘You can’t tie it together much better than that. 

THE COURT: Well, assuming that an instruction of law is correct, your 
argument is because there has been no direct evidence showing the actual pos- 
session of that particular ring by your client. 

MR. DWYER: That is correct, Your Honor. 

THE COURT: Well, supposing he had a pawn ticket that in effect says that, 

587 ‘TJ am entitled to that ring because of this pawn ticket’’ ? 

MR. DWYER: That, I say, Your Honor, is strictly -- in my opinion that 
does not deserve an instruction on possession of recently stolen property, but I 
respectfully submit, Your Honor, in this case the government has gone further. 
The government itself has proven that the defendant didn’t pawn this ring. Mr. 

Smithson stipulated that this man could not identify: this man as the man who 
pawned the ring. 

THE COURT: Does that say that he did not pawn it ? 

MR. DWYER: Well -- | 

THE COURT: Wait a minute. Because the clerk can’t identify a man but he 
holds a pawn ticket to some jewelry, wouldn’t that amount to constructive posses- 
sion ? 

MR. DWYER: Well, your Honor has injected a word, ‘‘cannot,’’ positively. 





222 


584 THE COURT: I have that included. 

MR. SMITHSON: And as to the defendant McGill, the instruction on the 
presumption of possession of recently stolen property. 

THE COURT: You mean possession of one of the rings. 

MR. SMITHSON: The ring as covered by the pawn ticket. 

THE COURT: Well, suppose you draw up an instruction formally. Now, 
if they believe that he was in possession of recently stolen property -- 

MR. SMITHSON: That is correct. | 

THE COURT: They might presume that he is the party who stole the 
property. | 

MR. SMITHSON: That is correct. The instruction goes on to say that it 
alone can be sufficient unless explained to the satisfaction -- 

THE COURT: You say that applies to a robbery charge too? 

MR. SMITHSON: Yes, Your Honor. | 

THE COURT: I mean, robbery is only an aggravated offense of larceny. 

I realize that. Suppose you prepare the instruction. 
585 MR. SMITHSON: All right. Would 1:45 be sufficient ? 

THE COURT: Any objection on that ? 

MR. DWYER: Yes, Your Honor, I very emphatically object to it. I think 
this is tantamount of asking Your Honor to tell the jury that the defendant McGill 
is guilty. Now, on the evidence, and Your Honor is certainly going to have to 
have evidence before he gives an instruction; there has not been the slightest bit 
of evidence indicating that McGill had any stolen property. Because one witness 
testified that he had -- he received a pawn ticket from McGill -- does not indi- 
cate that he had any stolen property, but the government in this case goes even 
further. 

Mr. Smithson has stipulated to the Court that the pawn broker could not 
identify McGill as the man who put the ring in for hock. Now, that certainly goes 
further than just an inference. That is a definite denial that he had any stolen 
property and if Your Honor gives that type of instruction I can see no other al- 
ternative but for Your Honor to tell them to find him guilty. 

THE COURT: Well, the pawn ticket was for the piece of jewelry that was 
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taken from the apartment, wasn’t it ? 
MR. DWYER: Your Honor has denied my motion. I respectfully submit that 
586 that has never been proven, but Your Honor has denied my motion. 

THE COURT: I will hear everybody on it. 

MR. SMITHSON: Your Honor recalls that the witness Luther Price said 
that he was in his home two weeks after this robbery occurred, that he received 
from this defendant an envelope to keep for him because he was drinking, said 
he was going out, that it was very valuable, that he didn’t want to lose it that 
night. There came a time that he turned it over to an officer and then identified 
it to Officer Dixon as what he received from the defendant McGill. 

He said on the stand that ‘‘this is my particular ring that I recovered from 
the pawn shop in Virginia.’’ It was put on. The pawn shop man said that this is 
my ticket, the envelope, it covered a diamond ring, and this is a diamond ring. 

‘You can’t tie it together much better than that. 

THE COURT: Well, assuming that an instruction of law is correct, your 
argument is because there has been no direct evidence showing the actual pos- 
session of that particular ring by your client. 

MR. DWYER: That is correct, Your Honor. 

THE COURT: Well, supposing he had a pawn ticket that in effect says that, 

587 ‘‘T am entitled to that ring because of this pawn ticket’’? 
MR. DWYER: That, I say, Your Honor, is strictly -- in my opinion that 


does not deserve an instruction on possession of recently stolen property, but I 


respectfully submit, Your Honor, in this case the government has gone further. 
The government itself has proven that the defendant didn’t pawn this ring. Mr. 
Smithson stipulated that this man could not identify this man as the man who 
pawned the ring. 

THE COURT: Does that say that he did not pawn it ? 

MR. DWYER: Well -- | 

THE COURT: Wait a minute. Because the clerk can’t identify a man but he 
holds a pawn ticket to some jewelry, wouldn’t that amount to constructive posses- 
sion ? 

MR. DWYER: Well, your Honor has injected a word, ‘‘cannot,’’ positively. 
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The clerk said he couldn’t identify him -- period. 

‘THE COURT: All right. Suppose you were in the same position as the 
defendant and you were caught with a pawn ticket a few weeks after a robbery 
and you had the right to go over there and get that jewelry any time you wanted 
by paying a certain amount of money. You would have, at least, wouldn’t you, 
constructive possession of that jewelry ? 

588 MR. DWYER: Oh, no,I don’t agree to that, YOur Honor. And further, 
Your Honor’s instruction under the law is bound to have to say ‘‘unless explained,’’ 
and that is causing the defendant to testify then. 

THE COURT: Well, he doesn’t have to explain it. If he has any explanation 
it might be explained by other witnesses without his taking the stand. Unex- 
plained recent possession of recently stolen property raises that presumption 
that he is the receiver. | 
| MR. DWYER: But that is almost -- so eventually he is going to have to take 
the stand himself to explain away that under the legal instruction. 

THE COURT: Well, we try to clothe the defendant with every possible pro- 
tection, but after all the judges have to see that the government gets a fair trial 
and that society is protected and I can’t give the defendants everything and the 
government nothing -- period. 

MR. DWYER: I don’t want Your Honor to give them anything that the law 
doesn’t give them. 

THE COURT: I give them what I think they are entitled to. 

MR. DWYER: I realize that. 

THE COURT: And I give them a fair trial and that is all they are entitled 
to, is a fair trial under the evidence of the case. 

589 MR. DWYER: That is all we want, Your Honor. 

THE COURT: I am going to deny the motion. You can prepare the instruc- 
tion and if you can cite a case along with it I will appreicate it. Do you have any- 
thing on robbery ? 

MR. DWYER: I would have to check it, Your Honor. 

-_THE COURT: I would like to have it before you argue. 

MR. SMITHSON: If Your Honor will give me until 11:15, I think I can have 
it. 
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THE COURT: All right. We will start the argument at 11:15. 

MR. COLSTON: May I ask one other question? I think before we ap- 
proached the bench that Mr, Smithson had actually read this statement to 
Sergeant Dixon as to what he was doing and was expecting a reply when the 
objection was made. Could I ask an instruction to the jury to disregard - 

THE COURT: I will tell them to disregard any statement read by Mr. 
Smithson to the witness Dixon. Correct ? 


* *£ * *£ *€* * * * 


St ee en re es = 


590 (The following took place out of the presence of the jury:) 

MR. SMITHSON: Your Honor, I thank you for your indulgence. Here is 
the proposed instructions, and I have the authorities here. 

THE COURT: I thought there were some authorities on that. 

MR. SMITHSON: May it please the Court, when Your Honor has read 
that, I have the two books which are the basis for it. 

THE COURT: Which is the case ? 

MR. SMITHSON: I would submit to the Court the case of Gilbert vs. the 
United States, reported at 215 Fed. 2nd. 

THE COURT: What was the charge in that case ? 

MR. SMITHSON: That was larceny, Your Honor. And the instruction is 
given in instructions from the Wilson decision by the Supreme Court, reaffirmed 
by Epps and Wright and several others and the language is just as it was quoted 
by the Court as a proposed instruction. I have that here. The application of this 
to the situation of robbery -- I cite to the Court the Edwards case, Edwards vs. 
the United States, 78 U.S. Appeals D.C., at page 226, and it is the notes 7, 8 and 
9. 

591 The Court stated there : It is held that possession of recently stolen property, 
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unexplained, is sufficient to support a verdict of guilty in larceny. Housebreaking, 
robbery and burglary are merely aggravated forms of larceny and there is no 
reason why evidence competent in one case should not be competent, also, in the 
others. In fact, the Supreme Court has extended the rule so far as to declare that 
possession of the fruits of crime, recently after its commission, may be of con- 


trolling weight in a murder case, unless explained by the circumstances or accounted 
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for in some way consistent with innocence. 


THE COURT: All right. This applies to the defendant McGill? 

MR. SMITHSON: That is correct, your Honor. 

THE COURT: Any objection to this instruction ? 

MR. DWYER: None other than the one that has already been made. I have 


no objection to the wording of it now. 


THE COURT: You have no objection to the instruction? 
MR. DWYER: I do. I have already made the objection. I have no objec- 


tion to the wording. 


THE COURT: I see. You still object to the instruction? 

MR. DWYER: Yes, sir. 

THE COURT: Mr. Paulson? 

MR. PAULSON: No objection. 

MR. COLSTON: No objection. 

THE COURT: No objection on behalf of the other two defendants, is that 


correct ? 


MR. PAULSON: That is correct. 

MR. COLSTON: I have one request for instruction on identification. 

THE COURT: All right. Do you have it? 

MR. COLSTON: Yes, sir. 

(Paper was handed toCourt.) 

THE COURT: You object? 

MR. SMITHSON: Yes, Your Honor, because I believe it is specious and much 


too vague. When you speak of attitudes and circumstances which were not brought 
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out in any evidentiarywise, I think you are asking for a jury to conjecture. 
THE COURT: I think what I tell the jury in my general charge will probably 


cover this situation. 


MR. COLSTON: Your Honor, does your charge cover any instruction-involving 


the fact that the defendants did not take the stand? 


THE COURT: I can’t hear you. 
MR. COLSTON: Does your charge cover any instruction involving the fact 


that the defendants did not take the stand? 


wy 
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THE COURT: I am going to cover that. 

MR..COLSTON: Well, that was my other instruction. That is allI have. 

THE COURT: All right. Is there anything else before we call the jury in? 

MR. SMITHSON: The government has rested, Your Honor. 

THE COURT: All motions have been renewed by all defendants. Let’s 
call the jury back. 


a 


(The jury entered the court room and: resumed their places in the jury box.) 
594 THE COURT: Ladies and gentlemen of the jury, the government and all 
defendants have rested their case, and the case is now ready to be argued to the 


ae 


jury by counsel on both sides, but before proceeding with the argument the 
Court wishes to make a statement. 
You will recall yesterday, I think Sergeant Dixon -- is that right, Sergeant 


Dixon ? 
MR. SMITHSON: Yes, Your Honor. 
THE COURT: Was testifying on the witness stand before we adjourned. 
Mr. Smithson, the District Attorney, propounded a question to Sergeant 


Dixon on cross-examination which was objected to by one of the attorneys for 
the defendant, Now, the Court instructs you to disregard entirely that question 
that was propounded by the government counsel. It is not in the case for any 
purpose. It is out of the case. There was no answer given by the witness to 
that question. 

And the Court also tells you at this time that the evidence in any case, 
particularly this case, is not the questions that are asked of a witness but the 
answers that a witness gives. That is the evidence. In other words, if somebody 
asks a question, that doesn’t mean it is evidence. You have to consider the 

595 answer to the question as evidence. 
I will have something to say on it further during my charge. 
* * * * €* KK KF K 
678 | THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the introduction of evi- 
dence in this case and the arguments of counsel being now concluded, it becomes 
the duty of the Court to instruct you as to the law that should guide you in your 
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consideration of the evidence and the determination of your verdict. Now, you 
have listened to arguments made by experienced counsel on both sides in this 
case. As TI have said, and indicated to you before, arguments of counsel made to 


679 you are not evidence in this case. 


However, a great deal of importance is placed by jurors and the Court on the 
arguments of counsel, because they tend many times to recall to your mind some 
ot the testimony in the case. AsI shall tell you a little later, if their recollection 
of the evidence and what the witnesses have said differs from your recollection, 
of course your recollection governs. 

They serve, as I said, a very useful and important function in the trial of 
every case, whether it be a criminal or a civil case. 

As I already indicated to you, questions propounded to witnesses by the 
government counsel or any of the defense counsel, is not the evidence in the case. 
You must listen care fully to the questions, but you consider as testimony and 
evidence in the case the answers that the witness gave on the witness stand under 
oath. 

Now, when you retire to the jury room, you will take with you a copy of the 
indictment returned by the Grand Jury in this case. Now, an indictment charging 
a defendant or defendants with the commission of one or more crimes is likewise 


680 not to be considered by you as evidence in the case. It is simply an accusa- 


tion brought by the Grand Jury after the Grand Jury has heard only one side of the 
case, by which they find that there is enough evidence at least to put the defend- 
ants on trial. 

So that we start off with the premise that an indictment, which you will 
- have in the jury room, is not evidence against a defendant, and it should not be 
regarded by you as testimony against the defendant, nor as being of any probative 
value nor as being entitled to any weight whatsoever as evidence. 

‘The law is that a defendant is presumed to be innocent and the burden of 
proof is on the government to prove him guilty beyond a reasonable doubt, and 
unless the government sustains the burden and proves beyond a reasonable doubt 
that the defendants have committed every element of the offenses charged,then 
the jury must find him or them not guilty. 


» Ys 
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The defendants in this case have not taken the stand and testified before 

you in this trial. You are instructed that you are to draw absolutely no unfavor- 
able inferences from the failure of the defendants to take the stand. That.is 
their constitutional right, and they have elected not to take the stand. AsI said. 
before, you are not to draw any unfavorable inferences or presumptions from this 
fact. 

681 As I said a moment ago, the burden of proof is on the government to prove 
a defendant guilty beyond a reasonable doubt, but not beyond all doubt whatsoever. 
In other words, the government must prove the defendants guilty to a moral 
certainty and not to an absolute certainty. As its names implies, a reasonable 





doubt is a doubt for which you can give a reason to yourselves, a doubt which 
is based on reason and not just any whimsical conjecture or some capricious 
speculation. : 
I think I can explain to you the meaning of the phrase ‘‘reasonable doubt”’ 

in simply, every-day language. Proof beyond a reasonable doubt simply means 
this, if, after an impartial comparison and consideration of all of the evidence, 
you can say to yourselves that you are not satisfied of the defendants’ guilt or 
any one of them, then you have a reasonable doubt. But, if, after such an impartial 
comparison and consideration of all the evidence, you can truthfully say to your- 
selves that you have an abiding conviction of the defendants’ guilt or any one of 
the defendants, such as you would be willing to act upon in the more weighty 
and important matters relating to your own affairs, then you have no reasonable 
doubt. 

682 In other words, proof beyond a reasonable doubt simply means that the 
proof must be such as will result in an abiding conviction of the defendants’ guilt 
on your part and in your mind, such as you would be willing to act upon in the more 
weighty and important matters relating to your own affairs. Now, in determining 
whether the government has established the charges against the defendants, you 
must consider and weigh the testimony of all of the witnesses who have appeared 
before you. You are the sole judges of the credibility of the witnesses, that is, their 
believability, whether you believe them or not, and how much credence or weight 


you are to give to their testimony. 
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In other words, you must determine which witnesses to believe and to what 
extent you believe them. | 

In deciding how much weight to attach to the testimony of a witness, you may 
consider the demeanor of the witness on the witness stand, his manner of testifying, 
whether the witness impresses you as having an accurate memory and recollection, 
whether the witness impresses you as a truth-telling individual, and whether the | 


witness has an interest in the outcome of the case. 
All these factors you may consider, as well as any other matters which may 
seem to you to have a bearing on the question as to whether the witness is telling 


the truth or telling a falsehood. 

683 If you find that any witness has testified falsely knowingly regarding any 
material fact, the truth of which he or she could not have been reasonably mis- 
taken about, then the jury, if they elect to do so, may reject or disregard any 
part of the testimony of that witness, or, if they elect to do so, you may disregard 
all of the testimony of that witness. 

Now, it is the duty of the Court to make known to you the law of the case, 
and it is your duty as jurors to take the law of the case from the Court. You are 
the sole and exclusive judges of the facts. You are admonished not to permit your 
judgment or your reason or your intelligence to be swayed by sympathy, preju- 
dice, bias, or ill-will, against or for either the government or the defendants. 
You are not to be influenced by your feelings or emotions. — 

Your verdict is to be reached in accordance with the solemn oath you took 
that you would well and truly try this case and a true verdict render in accord- 

_ ance with the evidence and in accordance with the law as given to you by the 
Court. 

‘You must consider this matter deliberately and carefully and calmly and 
dispassionately in the light of the instructions on the law which I have given you. 
In reaching your conclusions you must use the same common sense, the same 

684 approach, the same intelligence that you would employ indetermining any 
important matter that you have to decide in the course of your own | affairs. 

Now, what is this case all about? I think I can simplify it by reading to you 
the various counts of the indictment which I said to you is not to be considered as 
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evidence against these defendants. It is merely a charge brought up by the 
Grand Jury and put into legal phraseology and presented in court to which 
the defendants have pleaded not guilty, and to which the presumption of inno- 
cence clothes these defendants until their guilt has been established by the 


sane ey 


evidence and the testimony in the case to your satisfaction beyond a reasonable ; 
_ doubt. . 
Now, this is what the Grand Jury charged the defendants with: 
The first count, drawn under our robbery statute reads as follows: 
On or about February 7, 1958, within the District of Columbia, John McGill, } 
Melvin J. Brooker and Milton R. Glover, by force and violence and against resis- | 
tance, and by sudden and stealthy seizure and snatching and by putting in fear, i 
685 stole and took from the person and from the immediate actual possession of 
Frank H. Strother, property of Frank H. Strother of the value of $156, consist- 
ing of two finger rings, each of the value of $75 and $6 in money. . 
The second count of the indictment charges the defendants with the crime 
of robbery and reads: te i 
On or about February 7, within the District of Columbia, John McGill, | 
Melvin Brooker and Milton R. Glover, by the same means set forth in the first count, 
stole and took from the person andfrom the immediate actual possession of Audrey B. Stro- 
ther, property of Audrey B. Strother of the value of about $1,316.25, consisting 
of the following: One pocket book of the value of $6, and one change purse of 
the value of 25 cents, one pair of eye glasses of the. value of $25, and $1,285 
in money. | 
_ Now, likewise, the third count brought under the robbery statute charges 
that ? 
On or about February the 7th, 1958, these three defendants by the same 
means set forth in the first and second counts of the indictment stole and took 
from the person and from the immediate actual possession of George Shaw prop- 
erty of George Shaw of the value of about $131, consisting of a billfold of the 
value of $2, and $129 in money. | 
686 Now, you will note it sets forth a certain amount of money. It says in 
effect, ‘‘Of the value of about.’ The Government does not have to prove that any 
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one orallof these defendants stole all of that money. If you find beyond a reason- 
able doubt that they stole any part of that money and that was a thing of value as 
alleged in the various counts of the indictment, that of course, would satisfy the 
statute. 

Robbery is defined in the District of Columbia Code as follows, this is the 
statute under which these defendants are indicted, that is as to the first three 
counts. 

-Whoever by force or violence, whether against resistance or by sudden 
and stealthy seizure or snatching or by putting in fear, shall take from the person 
or immediate actual possession of another anything of value is guilty of robbery. 

You will note that the law whichI have just quoted refers to a taking from 
the person or immediate actual possession of another anything of value. You are 
instructed that a taking from the immediate actual possession means an area 
within which the victim of a robbery could reasonably be expected to exercise some 

687 physical control over his property. 

In this case, the elements of the offense of robbery which the government 
must establish beyond a reasonable doubt are as follows: . | 

One, that the defendants or any one of the defendants took from the person 
and immediate actual possession of Frank H. Strother or Audry B. Strother, 
or George Shaw, or all of those persons property of the value set forth in counts 
1, 2 and 3, of the indictment. 

Two, that such taking by the defendants or any one of the defendants was by 
force or violence and against resistance or by putting in fear or by sudden and 
stealthy seizure and snatching. ) 

You will notice that that part is drawn in the disjunctive. It says ‘‘or’’. 
And if the robbery was committed in any one of the ways condemned by the stat- 
ute, that would be sufficient to sustain a conviction provided you believe the de- 
fendants guilty beyond a reasonable doubt. 

Three, the other element is as follows: That such taking was within the 
District of Columbia on or about February 7, 1958. 

Now, if each and all of these elements are established by the government 
beyond a reasonable doubt, then the defendants or any one of the defendants may be 
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found guilty of robbery under the first, second or third counts of the indictment 
or all of the counts. : 

688 On the other hand, if you find that all or any of these elements have not 
been established beyond a reasonable doubt by the government, it will be your 
duty to return a verdict of not guilty as to any one or all of the counts of the 
indictment. | | 

Now, the law is, ladies and gentlemen, that a person who assists, aids and 
abets another in the commission of a crime is know in law as an accomplice or 
a principal. I think I can illustrate that expression to you by a simple example.. 
Let’s assume for the purpose of argument that four men walk into the Riggs 

National Bank on Pennsylvania Avenue and 15th Street, and one of the men has 
a gun and he goes up to the cashier’s cage and says to the teller, ‘‘This is a 
hold-up. I want the money.’’ Let’s assume that one of the men is standing by 
the door as a look-out man. He doesn’t have a gun. Let’s assume that another 
man goes behind the cashier’s cage and gets the money and maybe another one 
of the defendants does some other thing while perpetrating a robbery. Now, the . 
man who stood at the door as a look-out man or the man who went up behind 
the cage or the man who did something else in connection with the robbery, in 
the eyes of the law, is known as an accomplice or a principal, if it is proved 

689 —«~beyond a reasonable doubt that he was there aiding and abetting and assist- 
ing the principal man with the gun. 

So, in order to convict these defendants, if you believe beyond a reasonable 
doubt that they are guilty, you must find that one did the things that the witnesses 
say they did or both of them did it or that they were all there for a common purp- 
ose to rob or commit the crimes alleged in the indictment, and that each one 

.was aiding, abetting and assisting each other in the commission of this crime. 
_. There isn’t anything mysterious about it. The only way you can answer that 
question is to look to the testimony in the case. If you have a reasonable doubt 
in your mind as to the guilt of any one or all of them, you must acquit them. And 
I think you understand, of course, after I have given you that example, about what 
is meant by aiding and abetting and assisting. 

Now, the fourth count of the indictment in this case charges all three de- 

fendants with the crime of assault with a dangerous weapon, and this count reads 
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as follows: 

On or about February 7, 1958, within the District of Columbia, it charges 
that all three of these defendants made an assault on Albert Miller with a dan- 
gerous weapon, that is a pistol used as a club. 

690 Now, generally speaking, an assault is a demonstration of an unlawful 
intent of one person to inflict immediate injury on the person of another then 
present. Actual physical contact is not, but violence threatened or offered is 
an essential element. 

It is frequently defined as an intentional attempt by violence to do an 
injury to the person of another, such as any attempt to commit a battery or any 
threatening gesture showing in itself or by words accompanying it an immediate 
intention, coupled with a present ability to commit a battery. 

In other words, it does not have to be an actual contact between the weapon 
and the body. All you have to do is follow the definition of assault. If you 

believe beyond a reasonable doubt that these defendants either one or all of them 


used a dangerous weapon and assaulted the complaining witness as he stated on 


the stand, and they were all aiding and abetting and assisting each other as I 
have described that term, they would be guilty. 

If you have any reasonable doubt about it, you would acquit any one or all 
of them. 

691 Now, what is a dangerous weapon? A dangerous weapon is any weapon 
dangerous to life as actually used. That is, one which is liable to produce death 
- or great bodily harm. 

When an instrumentality is adapted with the accomplishment of an assault 
and capable of inflicting serious injury and is applied to use against another in 
furtherance of an assault, the instrument is, when so employed, a dangerous 

- weapon. 

The best evidence of its dangerous character is is what it is capable of 
doing. Now, the defense in this case is what is known as an alibi defense, that 
is, all of the defendants contend that they not only did not commit the crimes set 

forth in the indictment but that they were at some other place at the time of the 
commission of the offenses alleged in the indictment. 
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Now, if, after a fair and impartial consideration of all of the evidence, you 
believe that any one of the defendants or all of the defendants were not at the 
place at the time the government claims the crimes set forth in the various counts 
in the indictment were committed and you do not believe that the government has 
proved the charges in this case beyond a reasonable doubt, then it would be your 

692 duty to acquit the defendants or any one of the defendants. In other words, 
your verdict must be guilty as to any one or all of the defendants, as to any one 
or all of the counts, or it may be not guilty as to any one or all of the defendants 
as to any one or all of the counts. 

Now, the government has submitted an instruction of law which the Court 
has approved in substance. The instruction is this: Possession of the fruits 
of crime recently after its commission justified the inference that the possession 
is guilty possession and though only prima facie evidence of guilt, may be of con- 
trolling weight unless explained by the circumstances or accounted for in some 
way consistent with innocence. 

This instruction, however, only applies to the defendant McGill, and not to 
the defendant Brooker and the defendant Glover. 

I am not going to review the evidence in that connection that has to do with 
this particular instruction. That has to do with the ring. You heard the evidence 
about the ring. But you must find that the defendant McG ill had exclusive pos- 
session of recently stolen property and that alone may be sufficient unless it is 
explained to your satisfaction. 

- I will read it again: Possession of the fruits of crime recently after its 

693 commission justifies the inference that the possession is guilty possession 
and though only prima facie evidence of guilt may be of controlling weight unless 


explained by the circumstances or acectnted for in some.way consistent with in 


nocence. 
You don’t have to follow that. It is a matter that you can consider and if 


the evidence justifies, you can apply that rule of the law that I have just read to you. 
You are instructed that if the Judge has said or done anything which has sug- 

gested to you that he is inclined to favor the position of either party, that is the 

defendants or the government, you are not to permit yourselves to be influenced 
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by any such suggestion. a 
I have not suggested, expressed or intended to have expressed nor have I 
intimated nor intended to intimate any opinion as to what witnesses are or are 
not worthy of credence, what facts are or are not established by the evidence, 
and what inferences should be drawn by the evidence adduced. If any expression 


of mine has seemed to indicate any opinion relating to any of these matters, I es 

instruct you to disregard it. . « 

Now, from time to time observant jurors, and you have been especially * 

observant during the course of this trial, watch a Judge and try to determine * 
whether or not he sustains the objections on one side more than he sustains them 

694 on the other or whether he appears to rule more favorable toward one side 5 


or the other and to try from some observation method like that to get an idea 
of what the Court thinks. | | | 

The Court further instructs the jury that on any of my rulings on the evi- s 
dence and objections and everything that has been before me, I have ruled as I 
thought the law requires me to rule without intending to favor or intimate any 
favor towards one side or the other in this case. So, I say again, if the Court 
has done anything which indicates or suggests to you how the Court feels about 
this case, the jury must ignore this entirely because the facts in this case must 
be decided by the jurors. 

Now, you know, under our system of jurisprudence in the trial of civil and “ 
criminal cases, as I have stated to you on more than one occasion, the jurors 
are the sole and exclusive judges of the facts, the credibility of the witnesses. 

You are to determine what weight you should give to the witnesses, if any. 

Now, when you go into that jury room and lock that door in there, there 
will be a marshal sitting on the outside, there is nobody in this wide world, 
including the President of the United States or the Judge himself, that can tell 

| you what the facts are in this case. 

695 That is the wonderful part about our great jury system. When a jury goes 
into a jury room they decide what the facts are, regardless of what counsel has 
told them or what the Court might intimate, if the Court has intimated what he 
thinks, which I have tried scrupulously not to do in this case or any other case. 
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» 
» So, when you go to the jury room you will elect a foreman who will pre- 

side over your deliberations. When you arrive at your verdict which, of course, ! 
. must be unanimous as to all or any of the defendants as to all or any of the | 
i counts, you will notify the marshal at the outside of the door who will then notify | 

the Court that the jury has reached its verdict. | 
™ -All I am asking you to do is to look at this case objectively, use the same | 
¥ _ good intelligence and common sense that you were born with, and arrive at a | 
* verdict in this case that will do justice to your oaths and your conscience as 
id jurors. : 
. If you do that, I am sure that both sides will be very happy and the Court | 
i will. ) 
4 Now, as to the two alternate jurors, the Court will excuse you at this time. : 

I want to express to you my deep appreciation for the kind attention you have given 


* to this case. 
, 696 As you know the reason you were selected was because in case somebody 
\ got sick on the jury you would be able to take their place. Fortunately that 


hasn’t happened. 
I will ask counsel now to approach the bench, on both sides. 
(At the Bench:) 


4 THE COURT: I will ask each counsel for the defendants one at a time 
> whether they have any objections to any part of the charge I gave to the jury. 
MR. COLSTON: For the defendant Glover, I have no objection, Your Honor. 
g THE COURT: Mr. Dwyer? . 
MR. DWYER: For the defendant McGill we object to the double reading 
‘i of the government’s requested instruction. 
if . THE COURT: Well, the reason I did it, I thought it might be a little con- 
fusing, ad libbing a little bit, so I thought I would read it so they would get it 
. exactly as they gave it. All right. 
4 MR. PAULSON: On behalf of Brooker, no objection to the instructions. 
4 THE COURT: Is there any request for further instructions ? 


MR. COLSTON: For the defendant Glover, no, Your Honor. 
697 MR. PAULSON: No, Your Honor. 
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MR. DWYER: Nothing Your Honor. 

THE COURT: I think that covers everything. 

MR. SMITHSON: Yes, Your Honor. 

(There was discussion off the record.) 

(At 3:40 p.m., the jury retired to consider of their verdict.) 

THE COURT: I want to compliment and express my appreciation to counsel 
for the government and also to counsel for each one of the defendants. I think the 
defendants were ably represented by experienced and competent counsel who did the 
best job they could for them. And I think that they were lick, having such fine 
lawyers representing them, and I saw the same thing for the government. 

MR. DWYER: Thank you very much, Your Honor, if is a pleasure to appear 
before Your Honor. 

MR. SMITHSON: Your Honor, I would like to just state one thing since I will 
be in my office and the clerk know where to reach me. Should the jury call for 
any evidence, my position is that they can receive any of it. 

THE COURT: Does counsel have any objections to sending in any of the 
physical exhibits ? | 
698 | MR. DWYER: No objection for McGill, your Honor.. 

MR. PAULSON: No objection, Your Honor. . 

MR. COESTON: No objection. 

‘THE COURT: All counsel agree then. All right. 

(Whereupon a recess was taken to the return of the Court.) 

(At 5:00 p.m., the following took place:) 

MR. SMITHSON: All counsel and the defendants being present, Your Honor, 
would you inquire whether or not the jury -- | 

THE COURT: Whether they have reached a verdict or not? 

MR. SMITHSON; In the very near future, if your Honor doesn’t mind so 
inquiring. 

THE COURT: Well, I have to go anyway. 

(The jury entered the courtroom and took their places in the jury box.) 

THE COURT: Mr. Foreman, will you stand. Has the, jury reached a verdict 
in this case? 
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THE FOREMAN: No, Your Honor. 
THE COURT: Do you think you can reach one in the very near future ? 
THE FOREMAN: I think maybe within a half hour. 
THE COURT: Within a half hour ? 
THE FOREMAN: Yes, sir. 
699 THE COURT: All right, I am going to let you go back to your jury room 
and deliberate. 
(The jury left the courtroom.) 
THE COURT: Come to the bench. 


(At the bench:) 
(There was discussion off the record.) 
THE COURT: The jury foreman indicated that they might be able to reach 
a verdict within a half-hour, however, the jury may be tied.up for several hours. 
Does any one of the defendants’ counsel have any objections to allowing the 
<€ , jury to go home and resume their deliberations at 9:45 in the morning ? 


MR. DWYER: Not for McGill, Your Honor. 

MR. COLSTON: No objections for defendant Glover. 

MR. PAULSON: No objections for Brooker, Your Honor. 

THE COURT: Any objections ? 

MR. SMITHSON: I have no objections for the government. I would just 
wonder, Your Honor, are you going to call them back immediately ? 

THE COURT: I am going to call them back right now and line them up and - 
say I am going to let them go home for the evening. 

MR. SMITHSON: All right. Your Honor. 

(In open court:) 

(The jury entered the courtroom.) 

700 THE COURT: Mr. Foreman, I have decided I am going to let the jury go 

home for the evening. I am not going to keep you here any longer tonight. 

However, I expect all of you to be back tomorrow morning in the jury room 
at 9:45, and please do not start to deliberate until the clerk has checked you in. 
He will call your names in the morning. And by all means keep in mind the admon- 
ition I gave to all of you at the beginning of the case. All of you remember that. 
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(Whereupon, at 5:05 p.m.,anadjournment was taken until 10:00 o’clock on 
_ September 10, 1958.) | 
701 September 10, 1958 
MRS. JEAN DWYER: May it please the Court, Mr. Dwyer is ill. I have 
spoken with the defendant McGill and he has indicated that he has no objection to 
my taking Mr. Dwyer’s place and I have therefore filed a precipe with the Court’s 
permission, if I may. 
THE COURT: Very well. All right, before you bring the jury in, McGill, 
will you stand up, please ? 
(The defendant came forward.) 
THE COURT: Mrs. Dwyer has informed the Court that your attorney is 
Sick and she has told me that she has already talked to you about this matter 
and that you have no objection to her representing you here in connection with 


the jury verdict that is about to be returned. Is that correct? 
THE DEFENDANT: Yes, sir. 
THE COURT: You have no objection to her appearing as your attorney ? 


THE DEFENDANT: No, sir. 

THE COURT: All right. 

MRS. DWYER: Thank you, Your Honor. | 

(Upon advising the Court, through the Marshal, that it had reached a ver- 
dict, the jury returned to the courtroom where in the presence and hearing of 

702 the defendant and of counsel the 
VERDICT OF THE JURY 

was announced as follows: . 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict ? 

THE FOREMAN OF THE JURY: Yes, sir. 

‘THE DEPUTY CLERK: As to the defendant John McGill, what say you on 
count 1? 

THE FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERK: Count 2? 

THE FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERK: Count 3? 
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THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 4? 
THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: As to the Defendant Melvin J. Brooker, what say 
you on Count 1? 
THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 2? 
THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 3? 
THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 4? 
THE FOREMAN OF THE JURY: Guilty. 
703 THE DEPUTY CLERK: As to the defendant Milton R. Glover, what say 
you on Count 1? 
THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 2? 
THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 3? 
THE FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 4? 
THE FOREMAN OF THE JURY: Guilty. | 
THE DEPUTY CLERK: Members of the jury, your foreman says that 
you find the defendants John McGill, Melvin J. Brooker, and Milton R. Glover 
guilty on each count of the indictment, and that is your verdict, so say you each 
and all?. 


Sn re Pr SS a eae 


= 


SE gS ne ae OE 
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ee eh a er reeset 


(No member of the jury indicated any dissent.) 
(Thereupon the instant hearing was concluded.) 


/Filed September 22, 19587 
UNITED STATES DISTRICT COURT 
‘FOR THE DISTRICT OF COLUMBIA 


John McGill #1 : 7 | 
United States : 
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MOTION TO SET ASIDE VERDICT AND ORDER FOR NEW TRIAL 

Comes now Petitioner in proper person without counsel, petition said 
premises for a reversal of a guilty verdict and order for new trial for the 
following reasons and grounds as stated herein: 

I, Illegal Arrest and Arraignment: 

Petitioner states that he was arrested for said crime on February 20th, 
1958. He was then boarded over to district jail for a further hearing. On 
February 27th, 1958, petitioner was taken in front of a U.S. Commissioner and 
charged with said crime and at this time a warrant was produced to the commis- 
sioner, for my arrest of said crime, and the warrant having a date of February 
27th, 1958, one week after being detained in the district jail, was served, with 
the commissioner’s signature afix. 

Petitioner contends that he was detained illegally and arrested without 
probable cause, and deprived of his legal rights of such, which does not follow 
in Rules of Criminal procedures. 

Il. False-Indictment: 

-Petitioner states that count (4) on a four count indictment, assault with a 
dangerous weapon was false, as was stated at trial by complaining witness. Wit- 
ness, Albert Miller, contends that he was not assaulted with a dangerous weapon, 
under oath, at court trial. This court was not striked from trial records and was 
to be included in instructions to the Jury, who in turn brought back a Guilty ver- 
dict to count (4) after hearing complainant state that clearly that he was not 
assaulted at the least, with any kind of weapon. 

Petitioner contends that this should have been stricken from the records, 
and should not had been included in instructions to the Jury, and the trial Judge’s 
failure to act, when no evidence warranted a conviction on the (4) count of the 
indictment. ) 

I. Conflicting testimonys: 

Petitioner states that testimonys of complaining witnesses and government 
witnesses were conflicting and contradictory through the entire court trial and 
was clearly seen by trial Judge, but yet was admitted and uncontested as evidence 


in warranting a conviction. 
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Petitioner further states that complaining witness one Frank Strothers, 
after being confronted with transcript of preliminary hearing, and was asked 
the identity of petitioner as stated at the hearing as having ‘‘a scar on right side 
of face’’ and by his eyes, he denied he gave the above description, but yet the 
transcript had clearly stated this statement. Preliminary hearing transcript 
revealed that Frank Strothers said he reported the robbery to the police depart- 
ment (3) times, but confronted with the transcript at the trial of his statement, 
he denied making such a statement and further said that he did not notify the 
police department (3) times, he stated that his wife contacted a couzin who is on 
the metropolitan police department, by phone (4 1/2) hours after said crime was 
to have been committed, and he (the cousin) in turn took the complaint up with 
the police department. 

Petitioner further states that any law biding citizen would not wait 4 1/2 
hours after a crime was comitted to report it, and most of all make a report to 
‘‘Couzin officer’? at his home, when it would have been proper and a regular 
proceedure to notify police headquarters, unless there was an illegal business of 
some sort being operated at the establishment. Every Juror, I do believe, would 
not hesitate to summon the rightful authorities to a crime scene, but yet this 
point was overlooked by them and trial Judge, in warranting a conviction. 

Petitioner further states that complaining witness, one George Shaw, com- 
plainant in count (3) of the indictment upon being asked, why had not (he) George 
Shaw made a report of the robbery, he stated that his reason for not reporting it 
was because, he though he had lost it. 

Petitioner further states that any normal person would know whether they 
had been robbed at gun point or lost something or not. This is a clear picture 
of perjury by the complainant, and this count (3) of the indictment should have been 
stricken from the records, in warranting a conviction. 

Petitioner states that ‘‘Audrey Strothers’’ complaining witness stated that 
petitioner was identified by her in a room, (by himself) in police headquarters . 
without a hat on, but Sgt. Dixon, of the police department denied this under oath, 
and said petitioner was identified with a hat on, contradicting (her) Mrs. Strother’s 


testimony. 
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IV. Insufficient Evidence: | 

Petitioner states that the government did not produce evidence efficient 
enough to warrant a conviction. The only evidence offered by the government 
were testimony of witnesses which was conflicting and contradictory through 
out the trial, and the character of the witnesses, would stand a question of law 
itself. 

Y. Trial Judge Erorrs: 

Petitioner states that the trial Judge showed predjudice in not striking 
from the record conflicting testimony, and by instruction the jury, without 
pointing out these failures and also for not dismissing count (4) of the indict- 
ment which was not true, as stated by the complaining witness under oath, at 


the court trial. 

Petitioner further states, that trial Judge, with full knowledge, that the 
government had failed to prove its case against petitioner, and in hearing clearly, 
that count (4) of the indictment was false, instructed the Jury on all counts, with- 


out pointing out the conflicting testimony of the witnesses, and instructed them 
in a way that he believe petitioner to be in guilt of said offense. 

Petitioner contends that complaining witnesses are under Grand Jury indict- 
ments themselves, fearing future prosecution, would weight heavily on them- 
selves, perjured all through the entire trial, to warrant a conviction for the 
government. 

‘WHEREFORE: 

Petitioner states and says that he respectfully request the courts consider- 
ation to this motion, for reasons stated and for such other reasons as may be 
advanced at the time of the disposition of this motion. 

CERTIFICATE OF SERVICE 
I, John McGill, do hereby certify that onthis _ day of 1958, 
I mailed (1) copy of this motion to the Clerk of Court, Mr. Harry M. Hull, 
United States District Court, for the District of Columbia, and (1) copy of this _ 
motion to Mr. Oliver Gasch,U.S District Attorney, for the District of Colum- 
bia, Washington, D.C. 
/s/ John McGill 


Petitioner 
John McGill 





245 


Subscribed and sworn to before me and in my presence this 17th day of Sept. 
1958. | 


/s/ John McGill 
/s/ J. E. Ottes Petitioner, John McGill 
Notary Public eee DC. 


/Filed October 10, 19587 


UNITED STATES : 


_ : Criminal No. 436-58 
. : Charge - Robbery; Assault with a 
1. JOHN MC GILL : dangerous weapon. 
2. MELVIN J. BROOKER _ : | 
3. MILTON R. GLOVER ; 


On this 10th day of October, 1958, came the attorney of the United States; 
the defendants in proper person and by their attorneys 1-John Dwyer, 2- Norman 
C. Paulson and 3- Fred Colston, Esquire; whereupon each defendants’ motion 
to set aside verdict and order a new trial, coming on to be heard, after argu- 
ment by counsel, is by the Court denied. 

Present; By direction of 


United States Attorney JOHN J. SIRICA 
By Frederick Smithson Presiding Judge Criminal Court a 


Assistant United States Attorney HARRY M. HULL, Clerk 


E. Sanche_ By /s/ Ilegible 
Official Reporter Deputy Clerk 


/Filed October 13, 19587 
JUDGMENT AND COMMITMENT 
United States of America | . 
ve ; Criminal No. 436-58 

John McGill : 

On this 10th day of October, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, John Dwyer, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty of the offense of ROBBERY; ASSAULT WITH A 
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DANGEROUS WEAPON as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of | 

Five (5) years to Fifteen (15) years on count one; 

-Five (5) years to Fifteen (15) years on count two; 

‘Five (5) years to Fifteen (15) years on count three; 

Three (3) years to Ten (10) years on count four, said sentences by the 
counts to run concurrently. | 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge 


[Filed October 20, 1958/ 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
. PROCEED WITHOUT PREPAYMENT OF COSTS 
I, John McGill, being first duly sworn according to law, deposes and say, 
that I am the (applicant) in the above entitled cause and in support of my appli- 
cation for leave to proceed in said cause without being required to prepay fees 
or costs, state as follows: 
I. That I am a citizen of the United States. 
Il. That because of my poverty, I am unable to pay the costs of said suit 
or action. ; 
I. That I am unable to give security for same. 
IV. That I believe that I am entitled to the redress I seek in said suit or 
action. 
| V. That the nature of my cause of action is briefly states as follows: 
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1. Illegal arrest and arraignment. 
2. False indictment. 

3. False identification. 

4. Conflicting testimony. 

5. Insufficient Evidence. 

6. Judge Erroed. (sic) 

. 7. Predjudice (Judge & Jury) 
WHEREFORE: 

Petitioner prays that he be allowed to docket and proceed with his appeal 
in this court without being required to prepay fees or costs or to give security 
therefore, and that he be allowed to file an original and six copies of a type- 
written brief and appendix thereto in lieu of printing the same. 


/s/ John McGill 
Petitioner, John McGill 


Subscribed and Sworn to before me this 16th day of October 1958. 


/s/ J. E. Ottes 
Notary Public - D.C. 


Let the applicant proceed without prepayment of costs. 


sa /s/ John J. Sirica 
JUDGE 


[Filed October 27, 19587 


STATEMENT UNDER RULE 92-A 

In accordance with the order of this Court dated 24 October, 1958, the 
following statement of trial counsel is submitted: . 

Trial counsel does not believe that the evidence herein justified the ver- 
dict and that a motion for a directed verdict of judgment of acquittal should have 
been granted. The witnesses who testified for the government were confused and 
contradicted many important features of each other’s testimony; identification 
of the defendant was made under conditions which were tantamount to no identi- 


fication, to wit; the complaining witnesses were in effect told that this is the 
man who robbed you, now identify him. Counsel believes that this is the type of 
case could not fail to have a reasonable doubt on all of the evidence. 

/s/ John J. Dwyer 
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JOHN J. DWYER 
602 5th St. N.w. 
Attorney for defendant 


I certify that a copy of the foregoing was served on the U.S. Attorney in and 
for the District of Columbia by leaving a copy at his office, U.S. Courthouse, 
‘Washington, D. C. on 27 October, 1958. 


/s/ John J. Dwyer 
JOHN J. DWYER 


» © | . & ih 
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STATEMENT CF QUESTICNS PRESENTED 

1. Whether, in a case that turned on identity versus 
alibi, and thus rested entirely on the comparative credibility of 
witnesses, it was error for the trial judge repeatedly to exclude 
the preliminary question as to whether a prosecution witness hal 
earlier testified differently, where such question was asked to 
lay a foundation, and where it was independently admissible to 
test the witness’ recollection, 

2. Whether it was error to refuse to permit counsel 
to demonstrate the adverse witnesses' bias towards the prosecu- 
tion by showing that they had themselves been arrested for 
criminal offenses and were on bond on pending charges. 

3. Whether it was error to order a vital prosecution 
witness on the issue of identification to produce the notes with 
which he bad refreshed his recollection prior to testifying. 

“. Whether, where there was no direct testimony that 
a defendant had ever had possession of recently stolen property 
but only evidence permitting an inference of such possession, it 
was error to charge the jury on the presumption arising from the 
possession of recently stolen property, in an instruction that 
twice used the phrase "possession of the fruits of crime," where 
those words themselves drew the inference, as to which there was 


no direct testimony, tbat by reason of the defendant*s possession 


of a pawn ticket he had earlier possessed a recently. stolen ring. 


5. Whether the cumulative effect of the . foregoing: errors, 
in a case that turned on identification and hence on the credibil- 
ity of witnesses, was so prejudicial as to require reversal. 

6. Whetber, where the alleged victim testified that the 
individual who "hit at me" with a pistol "didn’t hit me," a con- 
viction under § 22-502, D. C. Code, for assault with a dangerous 


weapon, “that is, a pistol used as a club," can be sustained. 
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IN THE UNITED STATES CCURT CF APPEALS 
Por the District of Columbia Circuit 


No. 14,792 


JCHN McGILL, 


Appellant, 


Vv. 
UNITED STATES CF AMERICA, 
Appellee. 


Appeal from the United States District 
Court for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTICNAL STATEMENT 

Appellant was jointly indicted on April 28, 1958 with 
Melvin J. Brooker and Milton R. Glover, in a four count indict- 
ment (JA 1-2). The first three counts charged all three 
defendants with robbery, in violation of § 22-2901, District of 
Columbia Code (1951 ed.), from, respectively, Frank H. Strother, 
his wife Audrey B. Strother, and George Shaw. The fourth count 
(JA 2) alleged that all three defendants assaulted Albert Miller 
with a dangerous weapon, viz., "a pistol used as a club," in 
violation of § 22-502, District of Columbia Code. 

After a trial lasting over four days---September 4, 5, 
8, S$, and 10, 1958---before Sirica, D. J., and a jury, each 
defendant was found guilty as charged (JA 240-241). A motion 








for a new trial was denied (JA 242-245), whereupon, on Cctober 10, 


1958, this appellant was sentenced to serve from 5 to 15 years 


on each of the first three counts, and from 3 to 10 years on 


the fourth count, these sentences to run concurrently (JA 245- 


246). Leave to appeal in forma pauperis was allowed by the 





District Court (JA 246-247). | 
The jurisdiction of this Court rests on 28 U.S.C. 
§§ 1291 and 1294(1), and on Rule 37(a), F.R. Crim. P. 
Separate appeals are being prosecuted by the other 
defendants below, Brooker's being No. 14836 in this Court, while 
Glover's is No. 14835. 


STATEMENT OF THE CASE 


In view of the nature of the points relied upon by 
this appellant, there are set forth below only sufficient facts 
to place those points in their proper setting. | 


A. The case for the prosecution. 





At 6:30 P.M, on Friday, February 7, 1958, Audrey B. 
Strother was in her home, Apartment 200 in the Whitelaw Hotel 
at 1839 13th Street, N. W., near T Street (JA 3, 8, 59), together 
with her 75 year old mother and her 2 year old niece (JA 17, 55S, 
60). There was a knock at the door, Mrs. Strother opened it, 
and saw the grocery boy and another man, later identified as the 
appellant McGill; the latter asked for her husband Frank, and 
left when told he was out (JA 60-61). i 
The grocery boy said he had seen some men loitering in 
the hallway, whereupon Mrs, Strother called the desk downstairs, 
only to learn that they had left (JA 70). Around 15 to 10 


minutes of 7, her husband returned, and she told him what had 


happened, then returned to the kitchen to feed her little niece 


(JA 61). 








Five minutes later, about 7 P.M., there was another 
knock; Frank Strother opened the door, and three men armed with 
automatic pistols (JA 18-1$) entered (JA 4, 6), Once in the 
apartment, one of these men, identified at the trial as the 
appellant McGill (JA 5), pushed Strother in, made him sit down, 
searched him (JA 6, 9, 18, 20-22), took $6 in money and two 
rings valued by Strother at $165 in the aggregate (JA 9), and 
tied him up with rope (JA 57-59, 67). 

On hearing the struggle (JA 62), Audrey Strother tried 
to telephone (JA 15, 20, 22, 62), whereupon one of the intruders 
took the instrument away from her (JA 15, 22-23, 62), pushed 
ber into a cbair (JA 62), and then tore or cut the telephone 
wire (JA 81). 

One of the men, later identified (though not by the 
Strothers) as the defendant Glover (JA 84, 100), went into one 
bedroom of the Strothers’ three-bedroom apartment (JA 118), and 
started ransacking the drawers, taking $1200 from an envelope 
there (JA 11, 34-35, 65), $85 from Mrs. Strothers' purse (JA 
65), and a pair of her reading glasses (JA 66). According to 
the Strothers, $800 of the larger sum belonged to Mrs. Strother 
and $400 to her sister (JA 11, 34-35, 65). While all this was 
going on, Mrs. Strother’s mother sat in the living room tremb- 
ling (JA 66, 89, 99). 

A little later, at about 7:10 or 7:15, one Frank Shaw 
knocked at the door (JA 11, 43, 67, 82). One of the men, later 
identified as the defendant Brooker, opened the door, pointed 


his pistol at Shaw, and made him come in and stand with bis 


bands against the wall (JA 11, 43, 82-83, 85). Thereafter the 


defendant Glover searched Shaw, and took from him $129 in cash 
and 2 billfold containing his keys, driving license and 
credentials (JA 84-86). After that, Shaw was tied up with rope 


and gagged (JA 67, 85). 





About five minutes later, the Strother apartment was 
entered by Albert Miller (JA 12, 67, 89), also a tenant in the 
Whitelaw Hotel (JA 96), who had been told by another man named 
Miller that "I seen a masked man pull Mr. Frank in| his apart- 
ment" (JA 101, 102). On hearing this news, Albert! Miller 
rushed down to check on the trouble (JA 102), but booled off 
when he saw a pistol in Brooker's hand (JA 97, 114). According 
to Miller, Brooker just brushed but did not hit him with a 
pistol (JA 99), pushed him down, and told him to sit and to be 
quiet so he wouldn't be hurt (JA 98-99, 106). Thereafter Miller 
advised Frank Strother, who was then struggling to untie himself, 
to be quiet for the same reason (JA 102, 103, 106,) 115). 

The only testimony that Miller may have beep hit by a 
pistol came from Frank Strother (JA 13). Miller's testimony 
was unclear as to whether it was Brooker or McGill who let him 
in (JA 107, 110), and as to which one of the two said that he 
would not be hurt if he kept quiet (JA 99, 102, 106, 109). 

In any event, during this period, the man identified 
at the trial as Glover was ransacking the bedroom (JA 99, 100, 
107, 115-116, 120). All three of the intruders left about 7 or 
& minutes after Albert Miller first entered (JA 100, 119). 
Miller made no effort to release either Shaw or Frank Strother 
(JA 11S), and Mrs. Strother warned against chasing after the 
intruders: (JA 119). 

Some time afterwards, Audrey Strother left the apart- 
ment (JA 71-72). It was not until about 11:30 P.M, or midnight, 
four or five hours after the robbery, that she telephoned a 
policeman (JA 67, 71), namely, Detective Eldridge (JA 67), whom 
she knew (JA 73), and who was married to 2 cousin of hers (JA 


77). Frank Strother did not himself complain to the police (JA 
44, 57). According to Sgt. Dixon, No. 13 Precinct is only five 


blocks from the Whitelaw Hotel residence of the Strothers (JA 208), 


a 








Shaw, whose driving license and other credentials had 
been taken (JA 84), never reported to the police that he had 
been robbed (JA 89-90). Albert Miller likewise made no report 
to the police (JA 119, 120). 

One of the rings taken from Frank Strother (Govt. Ex. 
2) was redeemed by him at a pawnshop in Rosslyn (JA 10, 140), 
on presentation of a pawn ticket (Govt. Ex. 5; JA 139-140). 
This pawn ticket, inclosed in an envelope, had been obtained by 
the police from one Willie Price while the latter was being held 
in custody overnight at No. 4 Precinct (JA 130, 133-134, 154- 
155). Price told the police, and testified at the trial, that 
on February 19 the appellant McGill had given him the envelope 
containing the pawn ticket for safekeeping (JA 127-123). 


B. Appellant's basic case. 


Mrs. Carrie Barnett, mother of the appellant McGill, 
testified that on Friday, February 7, 1958, the date of the 
alleged robbery, her son was home sick; that he went out in the 
morning to collect his unemployment check; that she was out 
from 3 to 6 P.M.; but that both were home the remainder of the 
evening, McGill playing cards with his cousin and some guests 
until midnight, while she watched TV, (JA 213-215.) 

Mrs. Barnett's testimony was fully corroborated by 
Lola Bryant, cousin of the appellant McGill (JA 209-212). 

The details of the testimony of numerous witnesses pro- 
duced on behalf of Brooker and Glover, all of whom gave evidence 
that those defendants were elsewhere than in the Strother apart- 
ment at the time of the alleged robbery (JA 165-208), concern 
those appellants primarily. Mrs. Rose Glover, wife of the 
appellant Glover, testified that both of them went to a party 
at McGill's apartment for about 15 minutes on the night of 





Saturday February 8 (JA 207); both Lola Bryant and Mrs, Barnett 
denied that any such party had taken place (JA 212, 218-219). 
| 

C. Identification of the appellant McGill 

Both Strothers were called to Police Headquarters on 
the morning of February 20 by Detective Sergeant Dixon to 
identify 2 suspect (JA 15-16, 29-30, 74, 137-138). Sgt. Dixon 
said he had a man “who had been arrested in connection with 
their boldup and I asked them if they would come in and see if 
they could identify him" (JA 138, 31). The Strothers were shown 
McGill, alone in a room, not in a line-up (JA 16, 81, 59, 74, 
150-151). McGill who was wearing a cap, was asked| to and did 
put on two hats during the process of identification (JA 33, 
75-76, 152). Frank Strother did not recall either himself or 
his wife saying that he could not make the identification with-— 
out 2a hat (JA 33). 

The grocery boy who had been with the man said to be 
McGill at the door of the Strother apartment earlier in the 


evening, before the robbery (JA 61), was unable td identify 





McGill as having been that man (JA 154, 76). | 
Brooker was identified by the Strothers out of a line 
up on February 24 (JA 16, 51, 80, 142), in which he was the 
tallest man (JA 51, 80, 142). Im that same line-up, which 
included Glover as well (JA 161), the Strothers were unable to 
identify Glover (JA 50, 161), nor were they able to do so at 
the trial (JA 14, 81). | 
Glover was identified by Shaw, who picked him out of 
a line-up on March 15 (JA 95, 142-143, 158), after he had 
already been charged with a crime (JA 159). Glover was also 
identified from a picture by Albert Miller (JA 159), who how- 
ever was uncertain about the others (JA 159-160; ef. JA 121-123). 
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Mrs. Strother's mother was neither called as a witness 
nor brought. to the police station to identify any suspects 
(JA 43), but whether this was due to her age and health (JA 58, 
60) or simply because her testimony would not have been helpful 


to the prosecution, does not appear. 


D. Vital occurrences at the trial 


1. In the course of Frank Strother's cross-examina- 
tion as to allegedly contradictory statements made by him at 
the hearing before the United States Commissioner, counsel on 
several occasions asked the usual preliminary question, viZ., 
whether the witness had testified differently on the earlier 
occasion, The trial judge refused to permit this preliminary 
question, ruling that the cross-examiner might only ask whether 
the witness was asked a particular question and whether he gave 
a particular answer before the Commissioner. This happened on 
several occasions (JA 28, 34, 39-40, 40-42, 44-45; cf. JA 48). 

The cited excerpts are too long to be set forth in 
their entirety, although the excluded questions are quoted 
below, at p. 18. The gist of the ruling however, may be 
gathered from the following colloquy at JA 44-45: 


Q. Do you recall giving the following testimony at 
the Commissioner's hearing on the 27th of February? 


THE COURT: I am going to make the same ruling with 
respect to the ruling that I made about Mr. Dwyer’s 
question. You must first put the question to the witness, 
and show where the testimony conflicts, that is, where 
there is a contradictory statement. 


BY MR. PAULSON: 


Q. Did you testify at the Commissioner 's——before 
the Commissioner that not Brooker but Glover -- 


THE COURT: Just a minute, counsel. I don't know 
if you understood me or not. In order to impeach a witness, 
as you know, you must first tell him the question that was 
propounded to him at the United States Commissioner's 
office and then you must read his answer, and you must 





show wherein the testimony he has given on the stand today 

contradicts what he said on that occasion. Ali right. 

Now, you may proceed, Put the question that was asked him. 

2. During the cross-examination of Frank Strother, 

counsel for the appellant McGill approached the bench, indicating 
that he wished to establish that all the prosecution's witnesses 
had been picked up in a raid two weeks before the trial and 
were Still out on bond, in order to lay a foundation for an 
argument that this circumstance might be coloring their testi- 
mony, The trial judge refused to permit the question. See 


JA 35-37. See also JA 91-93. | 
3. While Detective Sgt. Dixon was testifying, he 





admitted baving consulted his notes prior to taking the stand 


(JA 149); counsel for the appellant McGill then asked that 


those notes be produced (JA 149). This request was denied by 
the trial judge on the ground that the witness had not used the 


notes while actually testifying (JA 149-150). 


E. The trial judge’s charge as to the appellant McGill 

The prosecutor asked, as to McGill, "the! instruction 
on the presumption of possession of recently stolen property," 
viz., "The ring as covered by the pawn ticket" (JA 222). Counsel 
for McGill objected, on the basis that possession of the pawn 
ticket did not amount to moocnenhien of the ring; and his re- 
peated statement that the prosecutor had stipulated that the 
pawnshop keeper could not identify McGill as the one who had 
pawned the ring (JA 222, 223) was not denied. See also (JA 222- 
224, 225-226; and, for the renewed objection, JA 226. 

Cn this issue, the trial judge instructed the jury 


as follows (JA 235): 





Now, the government has submitted an instruction 
of law which the Court has approved in substance. The 
instruction is this: Possession of the fruits of crime 








recently after its commission justified the inference that 
the possession is guilty possession and though only prima 
facie evidence of guilt, may be of controlling weight un- 
less explained by the circumstances or accounted for in 
some way consistent with innocence, 


This instruction, however, only applies to the 
defendant McGill, and not to the defendant Brooker and the 
defendant Glover. 


I am! not going to review the evidence in that 
connection that has to do with this particular instruction. 
That has to do with the ring. You heard the evidence about 
the ring. But! you must find that the defendant McGill had 
exclusive possession of recently stolen property and that 
alone may be sufficient unless it is explained to your 
satisfaction, 


I will read it again: Possession of the fruits 
of crime recently after its commission justifies the in- 
ference that the possession is guilty possession and 
though only prima facie evidence of guilt may be of con- 
trolling weight unless explained by the circumstances or 
accounted for in some way consistent with innocence, 


You don’t have to follow that. It is a matter 
that you can consider and if the evidence justifies, you 
can apply that! rule of the law that I have just read to 
you, 

At the bench, the objection on behalf of McGill was 
restated, as follows (JA 237): 

MR. DWYER: For the defendant McGill we object 
to the double reading of the government's requested 
instruction. 

THE COURT: Well, the reason I did it, I thought 
it might be a little confusing, ad libbing a little bit, 
so I thought I! would read it so they would get it exactly 
as they gave it. All right. 

As has been indicated, McGill was found guilty on all 
counts (JA 240-241), his motion for a new trial was denied (JA 
242-245), and he was sentenced to serve 5 to 15 years on each 
of the robbery counts and from 3 to 10 years on the assault 


count, the sentences to run concurrently (JA 245-246).. This 


appeal in forma pauperis followed (JA 246-247). 





STATUTES AND RULE INVOLVED 
1. Section 3500 of Title 18, U. S, Code, provides 


as follows: | 
§ 3500. Demands for production of statements and reports 
of witnesses 5 | el 


(a) Im any criminal prosecution brought by the 
United States, no statement or report in the possession of 
the United States which was made by a Government witness 
or prospective Government witness (other than the defendant) 
to an agent of the Government shall be the subject of 
subpena, discovery, or inspection until said witness has 
testified on direct examination in the trial of the case. 





(b) After a witness called by the United States 
has testified on direct examination, the court shall, on 
motion of the defendant, order the United States to produce 
any statement (as hereinafter defined) of the) witness in 
the possession of the United States which relates to the 
subject matter as to which the witness has testified. If 
the entire contents of any such statement relate to the 
subject matter of the testimony of the witness, the court 
shall order it to be delivered directly to the defendant for 
his examination and use. 


(c) If the United States claims that any state- 
ment ordered to be produced under this section contains 
matter which does not relate to the subject matter of the 
testimony of the witness, the court shall order the United 
States to deliver such statement for the inspection of the 
court in camera. Upon such delivery the court shall excise 
the portions of such statement which do not relate to the 
subject matter of the testimony of the witness. With such 
material excised, the court shall then direct delivery of 
such statement to the defendant for his use. If, pursuant 
to such procedure, any portion of such statement is with- 
held from the defendant and the defendant objects to such 
withholding, and the trial is continued to an adjudication 
of the guilt of the defendant, the entire text of such 
statement shall be preserved by the United States and, in 
the event the defendant appeals, shall be made available 
to the 2ppellate court for the purpose of determining the 
correctness of the ruling of the trial judge, Whenever 
any statement is delivered to a defendant pursuant to this 
section, the court in its discretion, upon application of 
said defendant, may recess proceedings in the trial for 
such time as it may determine to be reasonably required for 
the examination of such statement by said defendant and his 
preparation for its use in the trial. : 





(ad) If the United States elects not to comply 
with an order of the court under paragraph (b) or (c) here- 
of to deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court shall 
strike from the record the testimony of the witness, and 
the trial shall proceed unless the court in its discretion 
shall determine that the interests of justice require that 
a mistrial be declared. 








(e) The term "statement", as used in subsections 
(b), (c), and (d) of this section in relation to any wit- 
ness called by the United States, means--- 


'(1) a written statement made by said witness 
and signed or otherwise adopted or approved by hin; 
or \, 


'(2) a stenographic, mechanical, electrical, 
or other recording, or 2 transcription thereof, which 
is a substantially verbatim recital of an oral state- 
ment made by said witness to an agent of the Govern- 
ment and recorded contemporaneously with the making 
of such oral statement. 


2. Section 22-502, District of Columbia Code, pro- 


vides as follows: 


§ 22-502. Assault with intent to commit mayhem or with 
angerous weapon. . 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous weapon, 
shall be sentenced to imprisonment for not more than ten 
years. 


3. Section 22-504, District of Columbia Code, pro- 


vides as follows: 


§ 22-504. Assault or threatened assault in a menacing 
einer aS ee ee ee 


Whoever unlawfully assaults, or threatens 
another in a menacing manner, shall be fined not more than 
five hundred dollars or be imprisoned not more than twelve 
months, or both. 


4. Rule 31 (c), F. R. Crim. P., provides as follows: 


Rule 31. Verdict 


* * * * 


{c) |Conviction of Less Offense. The defendant 
may be found guilty of an offense necessarily included in 
the offense charged or of an attempt to commit either the 
offense charged or an offense necessarily included therein 
if the attempt is an offense. 





STATEMENT OF POINTS 
1. It was error to hamper the impeachment of the 
complaining witnesses by refusing to permit appellant’s counsel 


to ask them whether they had earlier made inconsistent state- 





ments, and by requiring him to limit his inquiries to asking 
whether particular answers had earlier been given by them in 
response to particular questions. : 

2. It was error to refuse to permit counsel to 
demonstrate the adverse . witnesses’ bias towards the prose- 
cution by showing that they had themselves been arrested for 
criminal offenses and were on bond on pending charges. 

3. It was error to refuse to order a vital prosecu- 
tion witness on the issue of identification to rode the 
notes with which he had refreshed his wocollectioniorior to 
testifying. 

4. It was error to instruct the jury on the pre- 
Sumption arising from the possession of recently stolen pro- 
perty, Since there was no direct testimony that this appellant 
ever had such possession, but only evidence permitting an in- 
ference of such possession, witb the result that the instruction, 
which spoke of "possession of the fruits of crime," improperly 
assumed a fact in issue and thus invaded the province of the 
jury. | 

5. The cumulative effect of the foregoing errors, 


in a case that turned on identification and hence depended on 


the credibility of the witnesses, was so prejudical to this 


appellant as to require reversal of his conviction. 
6. In view of the alleged victim's testimony that 
the man who "bit at me" with a pistol "didn't hit me," there 
is no evidence to sustain the conviction on the Fourth Count 
for “assault * * * with a dangerous weapon, that is, a pistol 


used as 2 club." 








SUMMARY OF ARGUMENT 

I. Whenever it is sought to impeach a witness on 
cross~-examination by his prior inconsistent statements, it is 
first necessary to lay a foundation, by asking hin, with 
particularity as to time, place, and circumstance, whether in 
fact he made the earlier statement. Here counsel on several 
occasions attempted, but was not permitted, to ask the prelimin- 
ary question. 

This was error, because the preliminary question was 
independently admissible, being designed to test the witness' 
recollection. Cross-examination for that purpose is a right, 
and there is no discretion to limit it until the right has 
been substantially exercised. This is particularly so since, 
as analysis shows, the preliminary question has an independent 
value in impeaching an uncertain or mistaken witness, 

In this case, where the basic issue contested at the 
trial was identity versus alibi, everything turned on the credi- 
bility of witnesses, It was therefore error to cut off 
questions designed to test the witnesses’ recollection---par- 
ticularly since the original identifications were palpably 
deficient, and since even the identifications at the trial had 
to be pieced together from the testimony of numerous prosecu- 
tion witnesses. No single witness had been able, as an original 
proposition, to identify all three defendants. 

II. Counsel attempted to show that all of the pro- 
secution witnesses were under bond on criminal charges arising 
out of their participation in the numbers racket, not in order 
to blacken their characters generally, but in order to show 
bias and interest on their part in favor of the prosecution. 


Since, plainly, the defense may ask whether a witness is in 


custody to establish such bias (Alford v. United States, 282 





U. S. 687), there is no reason why a witness able to raise bail 
should be immune from similar inquiry. In fact, no informations 
or indictments appear to have been brought against the prosecu- 
tion witnesses; all the more reason, therefore, for permitting 
inquiry as to whether they had bought their peace from the 
prosecution. 

IiI. Counsel were refused the right to see the notes 
with which Sgt. Dixon, a particularly vital prosecution witness 
on the issue of identification, bad refreshed his recollection 
prior to the trial; refusal was rested on the ground that he 
had not examined those notes while actually testifying. 

Under Goldman v. United States, 316 U. S,. 129, 132, 


such refusal was justified, but Goldman was disapproved by 





Jencks v. United States, 353 U. S. 657, 668-669, which in that 
respect was not altered by anything in 18 U.S.C. § 3500. The 
earlier decisions applying the purely mechanical rule, and that 


turn on whether the witness refreshed his recollection before or 





while testifying, antedate Jencks, and are moreover unsound in 
principle; as Wigmore said, "the risk of imposition and the 
need of safeguard is just as great” in both situations. 

IV. It was error to instruct the jury on the presump- 
tion arising from the possession of stolen property, since there 
was no direct evidence that this appellant ever had possession 
of the stolen ring. There was evidence, arising from his 
possession of the pawn ticket, which permitted an jinference that 
he bad earlier possessed the ring, but the instruction was 
fatally defective in that, by verbalizing, it improperly assumed 
a fact in issue, and thus invaded the province of the jury. 

The error in that respect was compounded, first, by 
speaking of "the fruits of crime" rather than of "recently 


stolen property," a turn of phrase that had the effect of 
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semanticizing against this appellant the very fact in issue, 
namely, whether it could properly be inferred that the pawn 
ticket was indeed the fruit of the crime. Thus the judge in- 
properly invaded the province of the jury by assuming 2 fact 
whicb only they could properly find, 

The jury were never clearly told that they must first 
find as a fact that McGill had possession of the ring befcre 
they could apply the presumption; and the error was then enm- 
pbasized by a rereading of the original erroneous passage. The 
judge's reply to counsel's objection to this repetition, that 
he was “ad libbing a little bit," amounts, in the face of 

virtual 
Bollenbach v. United States, 326 0. S. 607, to a,confession of 
error on his part. 

Vv. The cumulative effect of all these errors, in a 
case that turned on identity versus alibi, and hence depended 
on the trustworthiness of the witnesses, was such that reversal 
must necessarily follow. Kotteakos v. United States, 328 U. S. 
750, 764-765; Gordon v. United States, 344 U. S. 414, 422-423. 
This is particularly so because of the unsatisfactory original 
identifications reflected in the present record. Nor must it 
be forgotten, as that stern exponent of vigorous enforcement 
of the criminal law, the late Dean Wigmore, pointed out, that, in 
the field of identifying accused persons, "some of the most 
tragic miscarriages of justice have been due to testimonial 
errors.“ 

YI. While there must be a reversal for a new trial on 
the robbery counts, the assault count must be dismissed for 
utter insufficiency of evidence. 

The indictment alleged an assault with a dangerous 

_weapon, "that is, 42 pistol used as a club” (JA 2). Miller, the 


x 
wictim, testified that he was never hit by the pistol that was 


7 


/ 
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swung at him. The indictment did not allege that the pistol 
was used dangerously by being pointed; the indictment specifi- 
cally charged that the pistol was used as a club. | 
The best test of whether an instrumentality is 
dangerous is "the injury actually inflicted by it’ (Hopkins v. 
United States, 4 App. D. C. 430, 442); and, when a pistol used 
as a club causes lacerations that require sutures! and hospital: 
zation, of course it has been used as a dangerous weapon. 
MacIllrath v. United States, 88 U. S. App. D. C. 270, 188 F. 
2d 1009. : ! 


Here, however, the evidence established only a simple 





assault in violation of § 22-504, D. C. Code; and while the 
jury under Rule 31(c), F. R. Crim. P., could have convicted the 
accused of the lesser included offense had they been properly 
instructed, no such instructions were given, Since this Court 
cannot now do what the jury failed to do, it follows that Count 


4 must be dismissed. 


ARGUMENT 





I. It was error to hamper the impeachment of the com- 
plaining witnesses by refusing to permit appellant's counsel to 
ask them whether they had earlier made inconsistent statements, 
and by requiring him to limit his inquiries to asking whether 
particular answers had earlier been given by them in response 
to particular questions. 


For over a century it has been settled law in every 


court of the United States that, when it is sought to impeach 


a witness on cross-examination by his own prior inconsistent 
statements, it is first necessary to lay a foundation by asking 
bim preliminarily, with particularity as to time, place, and 


circumstance, whetber in fact he made the former statements. 








semanticizing against this appellant the very fact in issue, 
namely, whether it could properly be inferred that the pawn 
ticket was indeed the fruit of the crime. Thus the judge im- 
properly invaded the province of the jury by assuming a fact 
whicb only they could properly find. 

The jury were never clearly told that they must first 
find as a fact that McGill had possession of the ring befcre 
they could apply the presumption; and the error was then enm- 
pbasized by a rereading of the original erroneous passage. The 
judge's reply to counsel's cbjection to this repetition, that 
he was "ad libbing a little bit," amounts, in the face of 

virtual 
Bollenbach v. United States, 326 U. S. 607, to a,confession of 
error on his part. 

VY. The cumulative effect of all these errors, in a 
case that turned on identity versus alibi, and hence depended 
on the trustworthiness of the witnesses, was such that reversal 


must necessarily follow. Kotteakos v. United States, 328 U. S. 


750, 764-765; Gordon v. United States, 344 U. S. 414, 422-423. 


This is particularly so because of the unsatisfactory original 
identifications reflected in the present record. Nor must it 

be forgotten, as that stern exponent of vigorous enforcement 

of the criminal law, the late Dean Wigmore, pointed out, that, in 
the field of identifying accused persons, "some of the most 
tragic miscarriages of justice have been due to testimonial 
errors.” 

VI. While there must be a reversal for a new trial on 
the robbery counts, the assault count must be dismissed for 
utter insufficiency of evidence. 

The indictment alleged an assault with a dangerous 
weapon, “that is, 2 pistol used as a club" (JA 2). Miller, the 


victim, testified that he was never bit by the pistol that was 





swung at him. The indictment did not allege that the pistol 
was used dangerously by beéng pointed; the indictment specifi- 


cally charged that the pistol was used as a club. 
The best test of whether an inececeontadity is 





dangerous is “the injury actually inflicted by it’ (Hopkins v. 
United States, 4 App. D. C. 430, 442); and, when a pistol used 
as a club causes lacerations that require sutures and hospital: 


zation, of course it has been used as a dangerous weapon. 


MacIlirath v. United States, 88 U. S. App. D. C. 270, 188 F. 


2d 1009. 
Here, however, the evidence established only a simple 
assault in violation of § 22-504, D. C. Code; and; while the 
jury under Rule 31(c), F. R. Crim. P., could bave convicted the 
accused of the lesser included offense had they been properly 
instructed, no such instructions were given. Since this Court 
cannot now do what the jury failed to do, it follows that Count 


4 must be dismissed. 


ARGUMENT | 
I. It was error to hamper the impeachment of the com- 

plaining witnesses by refusing to permit appellant's counsel to 

ask them whether they had earlier made inconsistent statements, 


and by requiring hiu to limit his inquiries to asking whether 





particular answers had earlier been given by them in response 


to particular questions. | 
For over a century it has been settled law in every 


court of the United States that, when it is sought to impeach 
| 


a witness on cross-examination by his own prior inconsistent 
| 
statements, it is first necessary to lay a foundation by asking 


bim preliminarily, with particularity as to time, place, and 


circumstance, whether in fact he made the former statements. 








Conrad v. Griffey, 16 How. 38; The Charles Morgan, 115 U. S. 69; 


Partridge v. United States, 39 App. D. C. 571; Gordon v. United 


States, 53 App. D. C. 154, 289 Fed, 552; Gordon v. Thomas, 63 
App. D. C. 148, 70 F. 2d 752; 3 Wigmore, Evidence (3d ed. 1940) 
§§ 1025-1029. The question usually arises in situations where 
the cross-examiner has failed to lay the necessary foundation. 
Ayers v. Watson, 132 U. S. 394; Arnstein v. United States, 54 
App. D. C. 199, 296 Fed. 946, certiorari denied, 264 U. S. 595. 

Here, however, the issue is not whether the preliminary 
question must be asked, but rather whether, when it is sought to 
be asked, the court can prevent its being put to the witness. 

For in the present case the preliminary question was duly put by 
counsel, as required by the authorities just cited, but on each 
occasion was not permitted by the trial judge to be answered 

(JA 28, 34, 39-40, 40-42, 44-45, 48; see quotation at pp. 7-8, 
supra). 

This was plainly error, not because the adverse party 
was not free to waive the requirement that a proper foundation 
be laid through the putting of the preliminary question---it will 
be assumed that this, like any other rule of evidence, can be 
waived (1 Wigmore, Evidence (3d ed. 1940) § 18, p. 321)---but 
because the preliminary question was independently admissible, 
being obvicusly designed to test the witness’ recollection, And 
of course it is perfectly well settled that cross-examination to 
test recollection is a right, the deprivation of which consti- 
tutes error. E.g., Lindsey v. United States, 77 U. S. App. D. C. 
1, 133 F. 2d 368; 3 Wigmore, Evidence (3d ed, 1940) §§ 725-730. 

It should be noted that, since counsel's questions 
were cut off at the outset, this case does not involve any 
question of the trial judge’s discretionary power to terminate 


an unduly long cross-examination, cf. Davis v. Coblens, 12 App. 
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D. C. 51, 53; Horton v. United States, 15 App. D. C, 310, 324, 





since, as this Court«bas repeatedly held, "it is only aftersa 
party has had an opportunity substantially to exercise the right 
of cross-examination that discretion becomes operative." 


Lindsey v. United States, 77 U. S. App. D. C. 1, 2, 133 F. 2d 


368, 369; J. E. Hanger, Inc. Vv. United States, 81 U. S. App. 
D. C. 408, 410, 160 F. 2d 8, 10. 


Here are the questions that the trial judge refused 
to let counsel ask in their cross-examination of Frank Strother: 


Now isn't it a fact, sir, that you told the United 
States Commissioner on the date before mentioned, the 
date of the hearing in this case of McGill, that you 
never went to Police Headquarters between February 7th 
and February 20th? (JA 28) 





Now, isn't it a fact that you told the United States 
Commissicner in this case on the same date that prior to 
the time you went to Police Headquarters you hadn't talked 
to any of the police officers, Dixon and Eldridge? (JA 34) 


Mr. Strother, when you testified in this [case before 
the United States Commissioner you didn't say anything 
about a tussle at the door, did you? (JA 39) | 





Now, further, sir, you didn't say anything about 
your wife making a telephone call when you testified before 
the Commissioner either, did you? (JA 40) 


When you were asked before the United States Commis- 
sioner what happened in this particular case |you did not 
mention the fact that your wife was trying to make a 
telephone call, did you? (JA 42) ! 





Did you testify at the Commissioner 's~--before the 
Commissioner that not Brooker but Glover--~ (JA 45) 


very plainly, all of these excluded questions, most of 


which were ruled out by the trial judge sua sponte, were proper 
to test the witness’s recollection in a case where the vital 
issue of identity, in the face of a defense that all of the 
accused were elsewhere at the time of the crime, turned entirely 


on credibility. 


Indeed, the preliminary question has a value quite 


independent of the impeaching prior self-contradiction (which, 


of course, has no independent evidentiary value; see, e.g., 
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Soutbern R. Co. v. Gray, 241 U. S. 333, 337; 3 Wigmore, Evidence 
(3a ed. 1940) § 1018). 

Three situations are possible. 

First, the witness admits having made a prior incon- 
sistent statement, an admission that discredits him, out of 
bis own mouth, before the triers of fact. Even there, however, 


the prior inconsistent statement is admissible for cumulative 


impeachment. Gordon v. United States, 344 U. 8. 414, 420-421. 


Second, the witness denies having made a prior incon- 
sistent statement. When that denial is followed by the produc-— 
tion of the earlier statement the discrediting effect is of 
course greater than where the witness's testimony on direct is 
followed, minutes, hours or even days later, by the production 
of his prior contradictory statement without any such preliminary 
denial. Yet that was what the trial judge insisted be done 
here. 

Third, the witness says he does not remember having 
made a prior inconsistent statement. Again, the discrediting 
effect becomes more telling when such an admission is followed 
by the prior testimony which, necessarily, undercuts the witness’ 
present lack of recollection, 

Insistence on the form of the preliminary question 
has been criticized as 2 "Zetish-formula." 3 Wigmore, Evidence 
(3d ed. 1940) § 1029, p. 707. But, as the same author declared, 
"it is a poor volicy that favors exclusively the witness to be 
impeached by exempting him from impeachment" (id., § 1027, bd. 
704). And, as the foregoing analysis shows, the trial judge's 
refusal to permit the recollection-testing preliminary question 
to be asked at all, on numerous occasions, had the effect of 
hampering in 2 substantiai degree the witness" impeachment. 


Without the preliminary questions, the impeaching effect of the 





witness’ prior self-contradictions was materially lessened. 


See, in this connection, Chicago, M. and St. P., Railway Vv. 


Artery, 137 U. S. 507, 519-520, where the trial judge was re- 





versed for, inter alia, refusing to permit the preliminary 
question to be put. | 
In the present case, everything hinged on identity: 
were the three intruders in fact the three defendants, as might 
be concluded from the pieced-together testimony of | the prosecu- 
tion witnesses, or was the robbery committed by others ata 
time when this appellant was at home and his co-defendants were 
witb relatives? | 
Of course the prosecution witnesses Seralinoetnive at 
the trial, at least as to some of their identifications. By 
that time, necessarily, they had talked to the ices they had 
testified before the Commissioner, and, presumably, they had 
appeared before the grand jury and had discussed their testimony 
witb the prosecutor. But in view of the deficiencies in the 
original identifications---no line-up whatever in the case of 
McGill (JA 16, 31, 59, 74, 150-151), an inadequate! line-up in 
the case of Brooker (JA 51, 80, 142), no identification what- 
ever of Glover by the Strothers at any time (JA 14, 50, 81, 
161), the uncertainty of Miller's identification of McGill and 
Brooker (JA 159-160), and the failure of the grocery boy to 
identify McGill whom he was supposed to have seen in circumstan— 
ces of complete calm (JA 61, 76, 154)---the ultimate question 
of guilt or innocence in fact turned on the witnesses’ powers 
of recollection and on the reliability and credibility of their 
testimony. For no single witness had been able, as an original 
proposition, to identify all three defendants. 
It follows that, by cutting off questions designed 


to test recollection, the trial judge committed serious error. 








(Cn that footing it is quite unnecessary to comment on his 
patently erroneous formulation of the rule as to what foundation 
is required as a prerequisite to impeachment by prior contra- 


dictory statements.) 


Ii. It was error to refuse to permit counsel to 


demonstrate the adverse witnesses’ bias towards the prosecution 


by showing that they had themselves been arrested for criminal 


offenses ang were on bond on pending charges. 

The narrow issue here is whether it is permissible to 
ask prosecution witnesses whether they are presently under 
criminal charges, in order to show interest or bias on their 
part in favor of the prosecution. That this was the purpose of 
the questions was clearly stated at the trial (JA 35-37, 91-93). 
The record accordingly demonstrates that counsel was not inquir 
ing as to "accusation, arrest, or indictment" simply to blacken 
the witnesses’ character generally; the latter purpose, plainly, 
would have been improper. Sanford v. United States, 69 App. 

D. C. 44, 46, 98 F. 2d 325, 327; Chebithes v. Price, 59 App. 
D. C. 212, 37 F. 2d 1008. 

As the Supreme Court said in Michelson v. United States. 
335 U. S. 469, 482, 

Arrest without more does not, in law any more than in 
reason, impeach the integrity or impair the credibility 
of a witness. It happens to the innocent as well as the 
guilty. Only a conviction, therefore, may be inquired 
about to undermine the trustworthiness of a witness. 

The underscoring in the foregoing quotation has been 
added to indicate the vital qualification here involved, namely, 
that the circumstance that a witness has been arrested for 
another offense and has a prosecution pending against him may 


show interest on his part, and a bias in favor of the prosecu- 


tion. As Dean Wigmore put it (3 Evidence (3d ed. 1940) § 967): 





It bears against a witness’ credibility that he 
is an accomplice in the crime charged and testifies for 

the prosecution; and the pendency of any indictment against 
€he witness indicates indirectly a Similar possibility of 
his currying favor by testifying for the State. 





Accordingly, in the leading case of Alford v. United 
States, 282 U. S. 687, it was held reversible error to refuse 
to let counsel ask the witness' address to show that he was in 
fact in custody for another offense. What the Supreme Court 
said there fits the present case like a glove (282 U. S. at 
683) : | 


The purpose obviously was not, as the trial court seemed 
to think, to discredit the witness by showing that he was 
charged with crime, but to show by such facts as proper 
cross-examination might develop, that his testimony was 
biased because given under promise or expectation of 
immunity, or under the coercive effect of his' detention 
by officers of the United States, which was conducting 
the present prosecution. | 


* * ca x 





Even if the witness were charged with some other offense 
by the prosecuting authorities, petitioner was entitled 
to show by cross-examination that his testimony was 
affected by fear or favor growing out of his detention. 
The colloquies in the present record show (JA 35-37, 
91-93) that it was precisely these matters that were sought to 
be developed here. Certainly nothing turns on the) circumstance 
that the witness in Alford was in custody while the witnesses 
bere were out on bond; the rule that permits impeachment for 
interest extends to prosecution witnesses able to make bail as 
well as to those without means. Wide cross-examination is 
always permissible to show the bias or interest of a witness 
(Villaroman v. United States, 87 U. S. App. D. C. 240, 241, 
184 F. 2d 261, 262), and accordingly, in 2 recent well-reasoned 
decision, the Supreme Court of New Jersey held it reversible 
error to cut off cross-examination tending to illuminate the 
inquiry, "Did he buy bis peace from the prosecution?” State 


v. Curcio, 23 N. J. 521, 525, 129 A. 2d 871, 873. Such inquiry, 


the New Jersey court held, may extend to any matter in which 
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the witness might have been hopeful of favor from any enforce- 
ment agency. 23 J. N. at 527, 129 A. 2d at 874-875. 

Of course,'as the trial judge remarked (JA $1), the 
circumstance that the victims are numbers writers is no defense 
to a charge of robbery; a participant in the numbers racket is 
not caput lupinun. But in evaluating the conflicting testimony 
of the witnesses on both sides, the jury should have been per- 
mitted to weigh against the blood relationship of this appellant's 
witnesses (JA 209, 213), an obvious example of an extraneous 
fact that may evidence bias (3 Wigmore, Evidence (3d ed. 1940) 

§ 949, p. 499; cf. JA 208), the Similar bias toward the other 
side on the part of the prosecution witnesses against whom 
charges had been lodged. As Wigmore said in the same section 
(§ 949 at p. 503), 
That the witness is or has been under indictment may have 
several bearings: * * * 
(3) if it is now pending over a witness for the prosecution 
or for the accused in a criminal case, it is relevant to 
show the witness’ interest in testifying favorably for 
that side. 
Consequently it was error to deny the defense the 


right to show that all of the prosecution witnesses were numbers 


operators who were out on bond (JA 35-37, 91-93). 


Had the trial judge permitted the facts to NS 


much that seems mysterious in the present record, or that at 
least appears to be extremely curious, would have been explained: 
1. Mrs. Strother complained immediately when she 
heard of men loitering in the ballway (JA 70), but waited four 
or five hours to report the robbery (JA 67, 71), and then did 
so, not to the police generally, but only to 2 particular police- 
man who was related to her by marriage (JA 73, 77). 
2. Frank Strother never made any complaint (JA 44, 
57). 





3. Shaw never made a complaint (JA 89-80), although 
bis driving license and other credentials had been taken (JA 84). 
4. Miller never made a complaint (JA 119, 120), 


although he was sufficiently concerned over Frank Strother to 


rusb to bis apartment on hearing that he was in trouble (JA 


101-102). 
5. Finally, the simultaneous gathering in the Strother 





apartment of so many prosecution witnesses might well have been 
clarified, because if all of them were fa the numbers business, 
then the apparently strange coincidence of their assembly might 
have been shown to be wholly routine: Frank Strother was the 
collector, Shaw was the pick-up man, and Miller one of the 
supervisors of the enterprise. | 
For present purposes, however, it is sufficient to 
point out that, in a case whose only contested issue was 
identity versus alibi, an issue that necessarily turned on the 
comparative credibility of the witnesses on both sides, this 
appellant was not permitted to establish facts showing that 
those who testified against him were, because of patent self- 
interest, biased in favor of the prosecution. ! 
Appellant sought to impeach the prosecution’s witnesses 
by showing interest, not infamy; by establishing bias, not 
corruption. He should have been permitted to do so. 
A search of the criminal dockets in the Clerk's Office 
of the United States District Court fails to show indictments 
or informations lodged in 1958 or 1959 against either Frank 
Strother, Audrey Strother, George Shaw, or Albert Miller. It 
is therefore pertinent to repeat the question put! by the Supreme 
Court of New Jersey in State v. Curcio, 23 N. J. 521, §25, 12¢ 
A. 2a 871, 873: "Did he buy his peace from the prosecution?” 








III. It was error to refuse to order a vital prosecu- 
tion witness on the issue of identification to produce the notes 
with which he had refreshed his recollection prior to testifying. 

AS has been pointed out, the trial judge refused to 
order Sgt. Dixon to produce the notes which he had consulted 
prior to testifying, on the ground that he had not actually used 
those notes on the stand (JA 149-150). 

That refusal had the support of numerous decisions 
applying a rigid mechanical rule, to the effect that the witness 
must produce his notes for inspection if he has referred to them 
while testifying (Montgomery v. United States, 203 F. 2d 887, 
893-894 (C. A. 5); Lemmon v. United States, 20 F. 2d 490, <93- 
494 (C. A. 8)), but that he is not required to do so when he 


only examined them before taking the stand. Simmons v. United 


States, 95 U. S. App. D. C. 115, 116, 220 F, 2d 377, 378; James 


vy. United States, 89 U. S. App. D. C. 201, 203, 191 F. 2d 472, 
474, certiorari denied, 342 U. S. 948; Coleman Co. v. Gray, 192 
F. 2d 265, 268 (C. A. 10); Echert v. United States, 188 F. 2d 
336, 343 (C. A. 8); United States v. Cohen, 148 F. 2d S4 (C, A, 
2), certiorari denied, 325 U. S. 852. 

That distinction, it is submitted, is not only unsound 
on principle, but its rationale has been completely destroyed 
by 2 subsequent Supreme Court decision. 

1. Wigmore wrote (3 Evidence (3d ed. 1940) § 762, 

p. Lil: 
The rule should apply, moreover, to a memorandum consulted 
for refreshment before trial and not brought by the witness 
into court; for, though there is no objection to a memory 
being thus stimulated, yet the risk of imposition and the 
need of safeguard is just as great. 


2. In The Alpha, 44 F. Supp. 809, 815 (E.D.Pa.), 


Judge Leahy quoted and followed the foregoing excerpt, saying, 





Under what I consider the better view, the 
cross-examiner is entitled to inspect documents used by 
a witness to refresh his recollection, whether they are 
so used at the trial or prior to that time. * * * The 
cross-examiner should be permitted to show that the 
memorandum is in conflict with the witness' testimony 
as to what his recollection is. 


In a footnote he said that “the contra rule sbould be 
followed, it would appear, in a criminal case where| the memo- 
randum is a part of the Government's case," citing Goldman v. 

————— 
United States, 316 U. S. 129, 132, then very recently decided. 


3. But Goldman has since been disapproved. In Jencks. 


v. United States, 353 U. S. 657, the Supreme Court said at 668- 
669: 


This Court held in Goldman v. United States, 
316 U. S. 129, 132, that the trial judge had discretion 
to deny inspection when the witness ". . . doeS not use 
his notes or memoranda [relating to his testimony] in 
court ..." We now hold that the petitioner was entitled 
to an order directing the Government to produce for inspec- 
tion all reports of Matusow and Ford in its possession, 
written and, when orally made, as recorded by 'the F. B. I., 
touching the events and activities as to which they testi- 
fied at the trial. We hold, further, that the petitioner 
is entitled to inspect the reports to decide whether to 
use them in his defense. Because only the defense is 
adequately equipped to determine the effective use for 
purpose of discrediting the Government's witness and thereby 
furthering the accused's defense, the defense must initially 
be entitled to see them to determine what use may be made 
of them. Justice requires no less. [Footnotes omitted. ] 





4. Jencks in turn was followed by the Act of Sept. 2, 
1957, Pub. L. 85-269, 71 Stat. 595, 18 U.S.C. § 3500, supra 
pp. 10-11, and has been modified accordingly. But in the present 
case the Jencks rule is unaffected by anything in the subsequent 
statute, for a number of reasons. 

First, Sgt. Dixon's notes do not fall within par. 
(e)(1) of § 3500 as "a written statement made by said witness 
and signed or otherwise adopted or approved by hin." 

Second, even if the quoted subparagraph could somehow 


be stretched and twisted to cover Sgt. Dixon’s own notes, then 


the trial judge was required by § 3500(b) to direct the delivery 








of those notes to counsel who had moved for their production. 
The judge did not do'so, and hence there was no occasion to 
proceed under subsections (c) or (d) of § 3500. The record 
plainly shows that the prosecutor's objection (JA 150) was a 
general one, and that it did not rest on the particularized 
grounds specified in § 3500(c). 

It follows! that the judge erred in applying the older 
mechanical rule. In this connection it is appropriate to note 
that all of the decisions of this Court approving that rule 
antedated the Jencks case (Simmons v. United States, 95 U. S. 
App. D. C. 115, 220 F. 2d 377; James v. United States, 89 U. S. 
App. D. C. 201, 191 F. 2d 472), and that accordingly their 
authority is now correspondingly impaired. 

5. The only contested issue in the present case con- 
cerned the three defendants’ identity. Sgt. Dixon testified 
at some length as to the circumstances under which this appellant 
and his co-defendants were identified by the complaining witnesses 
(JA 137-138, 141-143, 148-149, 150-154, 155, 158-160), frequently 
testifying to palpable hearsay in the process (JA 142 ["Q. Did 
each of them identify him? A. They did."]; JA 148 ["He said 
it looked like him but that would not be considered positive 
identification of the photograph."]; JA 151 ["She identified 
him as being one of the three men who robbed them."}). 

It should be noted parenthetically that although the 
guoted items were plainly incompetent, see Brown v. United States, 


80 U. S. App. D. C. 270, 271, 152 F. 2d 138, 139; Ellis v. United 


States, 138 F. 2d 612, 621 (C.A. 8); United States v, Nimerick, 


118 F. 2d 464, 466 (C.A. 2), no claim of error is predicated 
thereon, since a number of those items were adduced by the 


defendants themselves. 





None the less, Dixon's testimony had a significant 
bearing on the basic issue in the case, and therefore he should 
have been required to produce the notes which he had examined 
preparatory to testifying. The circumstance that he was 
plainly unwilling to give sworn evidence on the strength of his 
unrefreshed recollection constitutes irrefutable proof of the 
value that he as a prospective witness attributed to his own 


notes. 


Surely it cannot rationally be urged that material 





which 2 witness in fact uses to refresh his recollection should 
become less accessible to the adverse party simply because the 
witness' short-range mnemoric powers enable him to dispense with 


further reference to such material after he actually takes the 


stand. AS Dean Wigmore wrote (§ 762), "the risk of imposition 


and the need of safeguard is just as great.” 
Consequently, in view of Jencks, and because the rule 

of that case is not altered in any respect here material by 

anything in 18 U.S.C. $8 3500, it follows that Sgt. Dixon should 


have been required to produce his notes once he admitted (JA 


142) having used them to refresh his recollection prior to 


testifying. 


Iv. It was error to instruct the jury on the pre- 





sumption arising from the possession of recently stolen property, 
since there was no | direct testimony that this appellant e' ever had 
such _pessessicn, but only evidence permitting an inference of _ of 
such _possession, with the result that the the instruction, which 
spoke of "possession of the fruits of crime," improperly assuned 
a fact | in issue and thus invaded the province of the jury. 

The trial judge's charge as to this appellant (JA 235), 
which was objected to at length before it was given (JA 222-226) 


and again afterwards (JA 237), is fully set forth above, pp. 8-9. 
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The essential vice of that portion of the charge--- 
which was requested and sought to be justified by the prosecu- 
tion (JA 222-226)---was that it cumulatively assumed, and thus 
improperly withdrew from the jury, 2 fact in issue, namely, 
whether the appellant McGill's possession of the pawn ticket 
(Govt. Ex. 5), as to which there was direct testimony (JA 127- 
129), was equivalent to his actual possession of the ring (Govt. 
Ex. 2) that had been taken from Frank Strother (JA 10, 139-140). 

Cf course it could be inferred from the fact that 
McGill had the pawn ticket that he had earlier had possession 
of the ring. But it could equally be inferred from McGill's 
possession of the pawn ticket that he had never had the ring; 
for, assuredly, the fact ,that Willie Price had the pawn ticket 
which he turned over to the police, evidently under pressure 
(JA 130, 133-134, 154-155), did not without more establish 
beyond a reasonable doubt that Price also had earlier possessed 
the ring. 

In short, the factual prerequisite giving rise to the 
presumption was possession of the ring, and that fact in this 
case rested only on inference, an inference which only the jury 
could prceperly make, but which was improperly made here by the 
judge in the charge as given. 

The present point turns on the relationship between 
two settled rules of law. 

First, the unexplained exclusive pcssession of recently 
stolen property permits the trier of facts to conclude, without 
more, that the possessor was the thief. Tractenberg v. United 
States, 53 App. D. C. 396, 293 Fed. 476; Epps v. United States, 
81 U. S. App. D. C. 244, 157 F, 2d 11; Wright v. United States, 
89 U. S. App. D. C. 70, 189 F. 2d 699; Gilbert v. United States, 


C4 U. S. App. D. C. 321, 215,F. 2d 334; McNamara v. Henkel, 226 


U. S. 520, 524-525; Dunlop v. United States, 165 U. S. 486, 502. 
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Second, any charge that sssumes aS 2 fact an issue 





which the jury is required to determine is fatally defective. 


Blunt v. United States, 100 U. S. App. D. C. 266, 273-274, 244 
F. 2d 355, 362-363; Stewart v. United States, 94 U, S. App. D. C. 
293, 295, 214 F. 2d 879, 88%; United States v. Gollin, 166 F. 
2d 123, 125-126 (C,.A. 3), certiorari denied, 333 U, S. 875; 
United States v. Lang, 239 F. 2d 676, 677-678 (c.A. 3); cf. 
Jackson v. United States, 48 App. D. C. 272, 277-279 (instruction 
assuming as a fact an issue within the jury’s province, held 
properly refused). 
Tested by those two well-settled rules, the portion of 
the charge here in issue was plainly erroneous on several 
grounds, | 
1. By speaking of "the fruits of crime" (JA 235) 
rather than of "recently stolen property," the trial judge not 
only injected into a taking-of-property case~--and of course 


Since robbery is merely an aggravated form of larceny, the same 





considerations apply, see Edwards v. United States, 78 U. S. 
App. D. C. 226, 229, 139 F. 2d 365, 368, certiorari denied, 
321 U. S. 76$---the trial judge not only injected into a case 
of robbery the wholly inapplicable language used in an early 
murder case (Wilson v. United States, 162 U. S. 613, 619-620), 
but by so doing drew against the appellant McGill| an inference 
on a vital factual issue. 
In Wilson, where one accused of murder was found to 
have in his possession the deceased's effects after the two had 
set off jointly on a camping trip, it was entirely appropriate 
to talk of "the fruits of crime." Here, however, the question 
was whether McGill's possession of the pawn ticket established 
bis prior possession of the ring, and consequentiy the shift 


from the usual language, "possession of recently stolen property," 








to the phrase "possession of the fruits of crime" (JA 235), 
necessarily had the effect of deciding that issue against McGill, 
and hence of drawing a crucial inference against him. 

Much has been said in recent years of semantics, of 
toying with words, of manipulating symbols. This case presents 
a@ virtual laboratory ‘example of how, through the medium of a 
facile verbalism, a defendant has in substance been semanticized 
into jail. 

For here the issue was whether the pawn ticket was, in 
fact, the fruit of the crime. Therefore, when the trial judge 
used, not the customary phrase "recently stolen property” but 
instead spoke of “the fruits of crime," he used language which 
in the context of this case was not an equivalent, but instead 
necessarily determined the controverted issue in favor of the 
prosecution and against this appellant. Compare Gilbert v. 
United States, 94 U. S. App. D. C. 321, 323, 215 F. 2d 334, 336, 
involving possession of 2 recently stolen truck, where this 
Court adverted to the distinction: "The present was not a case 
involving 2 passenger car found in the District of Columbia, 
to which ward [the co-defendant] had a key, in which situation 
some doubt might be claimed." 

Indeed, Dean Wigmore’s discussion (S$ Evidence (3d ed. 
1949) § 2513, p. 422) shows that the rule is subject to qualifi- 
cations; he says that 

the following considerations have been emphasized, from 
the point of view of a definite rule: (a) The possession 
must be unexplained by any innocent origin; (b) the 
possession muSt be fairly recent; (c) and the possession 
must be exclusive. 

The underscoring is in the original, and shows that 


the requirements were not met here; for, very plainly, even 


after indulging every fiction in favor of constructive possession 


of the pawned article arising from the actual possession of the 





pawn ticket (cf. JA 224, lines 2-6), possession of the article 
would not be exclusive with the holder of the ticket, but would 
be shared with the keeper of the pawnshop where the article 
itself had been lodged. 


2. The charge might have been saved if the judge 

had said, in substance, "If you find as a fact from the evidence 
that McGill did have possession of the ring, then I instruct 

you that possession of recently stolen property, etc." If, in 
other words, the jury had been advised that they must make a 
preliminary finding before the presumption could become operative, 
i.e., that two steps were necessary before they could base 2 
finding of guilt on the testimony that McGill on February 19, 
1958, twelve days after the robbery, had given Price the pawn 
ticket for safekeeping (JA 127-129}, the charge might have been 


rendered correct. 


But the charge as delivered could hardly have conveyed 


that two-step requirement to anyone, let alone to a lay jury. 

The judge said (JA 235): 
You heard the evidence about the ring. But you must find 
that the defendant McGill had exclusive possession of 


recently stolen property and that alone may be sufficient 
unless it is explained to your satisfaction. 


This was not a situation where inadequate objection 
was taken at the trial, as in Wright v. United States, 89 U. S. 
App. D. C. 70, 189 F. 2d 699; to the contrary, the! question of 
pawn ticket versus ring, and the inference which the substitution 
involved, were specifically and explicitly discussed (JA 222- 
226). The trial judge was therefore fully advised as to this 


appellant's position. Yet here, as in Bollenbach v. United 


States, 326 U. S. 607, 614, 





It would indeed be a long jump at guessing to be confident 
that the jury did not rely on the erroneous "presumption" 
given them as a guide. A charge should not be misleading. 
* * * Legal presumptions involve subtle conceptions to 
which not even judges always bring clear understanding. 








3. Finally, the trial judge compounded his error by 
repeating, immediately after the passage quoted three paragraphs 
above, the presumption arising from "Possession of the fruits of 
crime." Any lingering possibility that the jury might have 
understood that they were required to find possession of the 
ring as a prerequisite to putting into operation the presumption 
arising from the possession of the recently stolen property 
itself necessarily vanished, and counsel for McGill accordingly 


made specific objection to the double reading of the instruction 


(JA 237). The trial judge replied (id.), 


Well, the reason I did it, I thought it might 
be 2 little confusing, ad libbing a little bit, so I 
thought I would read it so they would get it exactly as 
they gave it. 

To call the charge as given "a little confusing" is 
surely an understatement. Even so, as Bollenbach teaches further 
(326 U. S. 613), “A conviction ought not to rest on an equivocal 
direction to the jury on a basic issue." And, just as the trial 
judge in Bollenbach “had no business to be "quite cursory’” 

(326 U. S. at 613), so here he had no business to indulge in "ad 
libbing 2 little bit.” Such offhand superficiality is particu- 
larly inappropriate when men stand to be deprived of their 
liberty for fifteen years. 

Finally, ‘once more to revert to the Supreme Court's 
opinion in Bollenbach v. United States, 326 U. S. at 612, 

"The influence of the trial judge on the jury is necessarily 
and properly of great weight," Starr v. United States, 153 
U. S. 614, 626, and jurors are ever watchful of the words 
that fall from him. Particularly in a criminal trial, the 
judge's last word is apt to be the decisive word. If it 

be a specific ruling on a vital issue and misleading, the 
error is not cured by a prior unexceptionable and unilluni- 
nating abstract charge. 

The basic vice of this entire portion of the charge 
in the present case, that it assumed a fact that rested only on 


inference, and so took from the jury an issue which was for then 





to decide, bas been held so fundamental as to require reversal 
even in the absence of specific objection. See United States v. 
Lang, 239 F. 2d 676 (C.A. 3). Contrariwise, here there was 
specific and insistent objection at the trial (JA 222-226, 237), 
objection that pinpointed tke precise arguments that are here 
repeated in greater detail. 

Vv. The cumulative effect of the foregoing errors, in 
a case that turned on identification and hence depended on the 
credibility of the witnesses, was so prejudical to this appellant 
as to require reversal of his conviction. 

As has been repeatedly pointed out, the present case 
turned on identificatich: Were the Strothers and |their visitcrs 
victimized by the three defendants? Cr were those defendants 
elsewhere at the time, so that the crimes with which they were 
charged in the indictment were in fact committed dy others? In 
determining that issue against the defendants, the jury was 


necessarily more favorably impressed by the credibility of the 





Government's witnesses than by that of those who testified on 
behalf of the defendants. 

The first three points argued above involved the 
credibility of the Government's witnesses, while the fourth one 
raises a question whether the judge's charge undaly tipped the 


scales against the appellant McGill. 


Even when examined individually, each of the errors 


assigned standing alone requires reversal: 
Point I, improperly cutting off cross-—examination as 
to recollection, on authority of Lindsey v. United States, 77 
er ——— a 
U. S. App. D. C. 1, 133 F. 2d 368; 
Point II, improperly cutting off cross-examination as 
to pro-prosecution interest or bias, on authority of Alford v. 


United States, 282 U. S. 687; 
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Point III, refusal to require production of material 
used by witness to refresh his recollection, on authority of 
Jencks v. United States, 353 U. S. 657; and 

Point IV, charge assuming as a fact an issue which 
the jury was required to determine, on authority of (inter alia), 


Blunt v. United States, 100 U. S. App. 9. C. 266, 244 F. 2d 355, 


and, probably, of Bollenbach v. United States, 326 U. S. 607, 


as well. 

But the several errors do not stand alone; this record 
requires consideration of their cumulative effect. So con- 
sidered, the argument for reversal is an a fortiori one. The 
standard in that respect was laid down in Kotteakos v. United 
States, 328 U. S. 750, 764-765, in language that has frequently 
been quoted but which still warrants repetition: 

If, when all is said and done, the conviction 
is sure that the error did not influence the jury, or had 
but very Slight effect, the verdict and the judgment should 
stand, except perbaps where the departure is from a con- 
stitutional norm or a specific command of Congress. Bruno 
v. United States, supra, [308 U. S.] at 294. But if one ~ 
cannot Say, with fair assurance, after pondering all that 
happened without stripping the erroneous action from the 
whole, that the judgment was not substantially swayed by 
the error, it is impossible to conclude that substantial 
rights were not affected. The inquiry cannot be merely 
whether there was enough to support the result, apart 
from the phase affected by the error. It is rather, even 
so, whether the error itself had substantial influence. 
If so, or if one is left in grave doubt, the conviction 
cannot stand. 

The Court has had occasion to apply the Kotteakos 
standard; see Smith v. United States, 94 U. S. App. D. C. 320, 
321, 215 F. 2d 682, 683; Peckham v. United States, $3 U. S. App. 
D. C. 136, 146, 210 F. 2d 693, 793. And, since Kotteakos, the 
Supreme Court has spoken again, in a criminal case where two 
items of evidence bearing on the credibility of prosecution 
witnesses were improperly excluded. See Gordon v. United 


States, 344 U. S. 414, 422-423: 





We are well aware of the necessity that appellate ccurts 
give the trial judge wide latitude in control of cross- 
examination, especially in dealing with collateral 

evidence as to character. Michelson v. United States, 335 
U. S. 469. But this principle cannot be expanded to justify 
a curtailment wbich keeps from the jury relevant and impor- 
tant facts bearing on the trustworthiness of crucial 
testimeny. Reversals should not be based on trivial, theor- 
etical and barmless rulings. But we cannot say that these 
errors were unlikely to have influenced the jury's verdict. 


The late Dean Wigmore, who in his outlook on the en- 
forcement of the criminal law was assuredly neither a senti- 
mentalist nor a libertarian, wrote in a section of ‘his treatise 
(3 Evidence (3d ed. 1940) § 786a) entitled “Improved Technique 


for Identification of Accused Persons"; 





Some of the most tragic miscarriages of justice 
have been due to testimonial errors in this field, the 
error being chiefly due to imperfect Recollection, with 
the occasional further complication of defective Perception 
and of Suggestion. ! 


Only if there had been rigid adherence to the rules of 


evidence and of law, rules that synthesize the experience of 
centuries in the process of seeking out truth and distinguishing 
it from falsehood and mistake, could one be satisfied, beyond a 
troubling dcubt, that there has not occurred in this case one of 
those "most tragic miscarriages of justice" arising out of mis- 
taken identity of which Dean Wigmore wrote. 

No such assurance is possible following 2 trial as 
infected with error as the one now under review, aba in which 
the identifications made by the prosecution were so unsatisfactory 
in numerous vital respects; 

1. There was no line-up whatever in the) original 
identification of McGill (JA 16, 31, 59, 74, 150-151). 

2. The line-up in the case of Brooker was plainly 
inadequate since he was by 2 considerable margin the tallest 
individual of the Ict (JA 51, 80, 142). 

3. The Strothers were never able to identify Glover 


at any time (JA 14, 50, 81, 161). 
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4. Miller was at first uncertain as to the identifica- 
tion cof McGill and Brooker (JA 159-160). 

5. The grocery boy, who was supposed to have seen 
McGill in circumstances of complete calm, was unable to identify 
bim at all (JA 61, 76, 154). 

6. No single witness had been able in the first in- 
stance to identify all of the defendants. 

Consequently, in the face of those factual uncertain- 
ties, the erroneous rulings wet fortb and discussed above bore 
on the trustworthiness of crucial testimony, and cannot be said 
not to have been without influence on the jury’s verdict. 

It follows that the judgment of conviction must be 
reversed, with directions to grant a new trial as to the first 
three counts of the indictment. The fourth count, for reasons 


that will be pointed out immediately below, must be dismissed. 


VI. In view of the alleged victim's testimony that the 


men who “hit at me” with 2 pistol "didn't bit me," there is no 


evidence to sustain the conviction on the Fourth Count for 
‘assault * * * witb a dangerous weapon, that is, a pistol used 
as a club." 

The contention under the present heading was not in- 
cluded in this appellant's Statement of Points filed in March 
1385S, but all of the evidence bearing on the point appears in 
the Joint Appendix, and in the circumstances of this appeal it 
shoula be considered, particularly since it qualifies as “plain 
error" witbin Rule 52(b), F. R. Crim. P. 

Briefly, the conviction on Count 4 is unsupported by 
evidence. 

Cniy two witnesses testified as to the assault on 


Albert Miller alleged in that court. 





Frank Strother testified (JA 13): 


@. Could you see what the thi 
time that Mr. Miller came in? A. No, I coul 
they bad some words and someone hit at him or 


@. Did you see that? A. 
over just like that. 


Yes, 


I saw the 


rd man was jcing at the 


dn't because 
hit bin. 


| band come 


Albert Miller, the victim named in Count 4 of the 


indictment, said (JA 98-99): 


Q. Now, tell 
A. Well, when they pushed me in the 
it just brushed me; didn't bit me. 
brushed me. 


door he 
I ducked 


Q. Who bit at you? A. 
gentleman I showed you. 


This gentleman; 


Q. 


Brooker? A. Yes, sir. 


Q. 


me, sir, did anything happe 


And what did he hit at you with? A. | 


n to you? 
hit at me but 
my head, ~Just 


‘the first 


The first one ycu identified? The defendent 


With a pistol. 


It is thus perfectly clear, from the victim's own 


testimony, that he was never hit by the pistol. 


The testimony 


of Frank Strother, who could not see what was happening, and 


whose evidence was in the alternative, does not rise to the 


dignity of 2 contradiction. 
§ 22-502 was made out, 


1. 


The law of this Court, early laid do 


Accordingly, no offense under 


is that 


5 ] 


in any prosecution for assault with a dangerous weapon "The best 


evidence of its dangerous character, and of what i 


of doing, was the injury actually inflicted by it. 


United States, 4 App. D. C. 430, 442. 


2. Accordingly, many instrumentalities 


t was capable 
iv? 


Hopkins v. 


have been held 


to be dangerous weapons within § 22-502, D. C. Code (eupra, Pp. 


11) because of the nature of the injuries inflicted. Some, 


lye, causing total temporary blindness and severe 


United States, 71 App. D. C. 353, 110 F. 2d 555); 


like 
burns (Tatum v. 


la razor blade, 


resulting in a cut which necessitated more than fifty stitches 


(Josey v. United States, 717 U. S. App. D. C. 321, 
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or a knife, causing severe cuts (Burcham v. United States, $2 
U. S. App. D. C. 283, 163 F. 2a 761), are inherently dangerous. 
Cthers are dangerous only when they inflict serious injuries, 2S 


for example shoes used to kick a person and badly injuring him 


(Medlin v. United States, 93 U. S. App. D. C. 64, 207 F. 2a 33, 


certiorari denied, 347 U. S. 905); or 2 pistol, which the 
defendant used as a club in a violent manner, causing lacerations 
on the head that required sutures and hospital treatment 
(MacIlirath v. United States, 88 U. S. App. D. C. 270, 188 F. 

2d 1009). 

Here, not only did the pistol swung at Albert Miller 
cause no injury of any kind, it did not even bit hin. 

3. If Count 4 had alleged that the pistol had been 
pointed at Miller, then the evidence would have established an 
assault with a dangerous weapon jn the sense that the victim 
was put in fear; Miller was, without doubt, thoroughly frightened 
(JA $7, 124, 115). But the indictment very specifically alleged 
that the dangerous weapon with which Miller was assaulted was 
"a pistol used as a club" (JA 2). Used in that manner---and any 
other means of employment was excluded from the accusation--- 
no jnjury whatever was inflicted. Accordingly the recora shows 
only a Simple assault in violation of § 22-504, D. C. Code, 
tassault or threatened assault in a menacing manner" (supra, 

p. il). 

4. If the issues under Count 4 had been put to the 
jury under proper instructions, they could have convicted the 
defendants of the lesser included offense under § 22-504, pur- 
suant to the provisions of Rule 3l(c), F. R. Crim. P. (supra, 

p. 11). But since the case under Count 4 was never so submitted, 
see JA 234, this Court cannot do what the jury might have done, 


but can only order Count 4 dismissed. 
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CONCLUSION | 
The judgment of the District Court should be reversed, 
with instruction to dismiss Count 4, and to grant this appellant 


a new trial on Counts 1, 2 and 3, 


Respectfully submitted. 


FREDERICK BERNAYS WIENER, 
1025 Connecticut! Ave., N. #., 
Washington 6, D.C. 


Attorney for the Appellant 


(Appointed by the Court) 


Appointed counsel desires to acknowledge assistance in 
the preparation of the foregoing brief rendered by Mr. Johs #. 
Pettit, an undergraduate at Georgetown Law School, whose services 
were made available through the courtesy of the Legal Aid 
Committee of the Junior Bar Section of the Bar Association of 


the District of Columbia. 


FREDERICK BERNAYS WIENER 
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No. 14792 
QUESTIONS PRESENTED 


In a robbery and assault case, where the appellant was 
shown to have a funny eye and a facial scar and where the 
robbers entered the private apartment of the victims at gun 
point, tied up certain victims and manhandled at gun point 
two other friends who came into the apartment later, the 
following questions, in the opinion of appellee, are presented: 

1. Did not the trial court permit free use for impeachment 
purposes of a transcript of proceedings at a hearing before 
the commissioner? 

2. Did not the trial court properly suggest a manner in 
which appellant’s attempt to show alleged bias on the part of 
certain Government witnesses could be effectuated? 

3. Does not Title 18 U.S.C. § 3500 prohibit the production 
and inspection of documents which are not defined therein? 

4, Did not the trial court correctly instruct on the pre- 
sumption arising from the possession of recently stolen 
property? 

5. Can an accumulation of claimed errors be made the sole 


basis for reversal when the evidence supports the verdict? 

6. Must the evidence show serious injury, complications 
and shock before a verdict of assault with a dangerous weapon 
can stand? 


(X) 





Counterstatement of the case. _...-------- Sn ae Ae 
Statutes involved 
Summary of argument 
Arguments: 
I. Appellant was afforded complete opportunity to impeach 
the complaining witnesses 
Il. Cross-examination of the witnesses for the government was 


properly refused. 
IV. The instructions pertaining to the possession of recently 
stolen property were proper.....---------------------- 
V. The evidence justifies the verdict 
VI. Appellant was properly convicted of assault with a dangerous 


Conclusion 
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Joun McGmt, APPELLANT 
Tae 
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APPEAL FROM THE UNITED STATES DISTRIOT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a robbery case, wherein appellant McGill, Melvin 
Brooker and Milton Glover were shown to have forced their 
way, at gun point, into the Strother apartment and to have 
taken two finger rings (each of the value of $75.00) and $6.00 
in money from Frank H. Strother, one pocketbook of the value 
of $6.00, one change purse of the value of $2.25, one pair of 
eyeglasses of the value of $25.00 and $1,285.00 in money from 
Audrey B. Strother; and one billfold of the value of $2.00 and 
$129.00 in money from George Shaw. It was also shown that. 
Albert Miller was assaulted with a dangerous weapon, namely 
a pistol used asaclub. Each defendant was represented by his 
own counsel. Only McGill is concerned in the present appeal.* 

At about 6:30 P.M. on February 7, 1958, McGill knocked at 
the door of the Strother apartment and inquired about Mr. 

2The other defendants, Brooker and Glover, are pursuing separate appel- 


late actions. ; 
(1) 
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Strother (J.A. 60-61). A grocery boy told Mrs. Strother that 
some men were loitering in the halls, whereupon she called the 
desk and later told her husband (J.A. 61, 61-71). Sometime 
after 7 P.M., three men came to the door. One of them had 
pistol and the other two exhibited pistols later. (J A. 4-5, 
18-19.) Mr. Strother was pushed inside and seated. He was 
searched, robbed and tied up. (J.A. 6,9, 10, 58.) Mrs. Strother 
attempted to make a telephone call but was prevented forcibly 
from so doing (J.A. 15, 19, 62, 81). The money was taken from 
the bed and bureau drawer (J.A. 55, 65, 79). 
Another knock came at the same door. This time it was 
George Shaw, a friend, and he was admitted by the robber 
‘McGill who beckoned him in at the point of a gun. Shaw 
was pushed back into the hallway where Glover went through 
his pockets (J.A. 82-84, 95). A billfold and $129.00 were 
taken, along with the car keys, drivers license and credentials 
(S.A. 84). Shaw was then tied up with a rope (J.A. 85-86). 
Hearing that the Strothers were having some kind of trouble, 
Albert Miller, also a friend, knocked at the door of the apart- 
‘ment. His reception paralleled that extended to Mr. Shaw, 
although Mr. Miller attempted to struggle but “after I seed the 
gun I cooled off.” (J.A. 96-97), whereupon he was hit at with 
‘the pistol “but it just brushed me; didn’t hit me. I ducked 
my head. Just brushed me.” (J.A.98-99.) Mr. Miller went 
‘in and there observed the men going through the drawers 
(J.A. 99). 

Willie Price (J.A. 127-134), received an envelope from 
McGill one night when they were drinking and gambling to- 
gether. The ticket in the envelope was identified by Mr. Hoff- 
man (J.A. 189-141), as being the pawn ticket for one of the 
- diamond rings taken from Mr. Strother (J A. 10). 

_ Detective Miller A. Dixon (J.A. 134-139, 141-164) described 
the investigation of the case, the apprehending of appellant 
and the identification of him at the line-ups. : 

Appellant was described as having a funny eye and a facial 
sear (J.A. 26-27). There was complete testimony as to the 
- identification of appellant in the courtroom. 
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The defenses advanced were that of alibi? Lola Bryant 
(J.A. 208-212), cousin of appellant, testified that she was ill 
with a virus and remained at home from work and that appel- 
lant was home all day. Carrie Barnett (J.A. 212-219), mother 
of appellant, saw him earlier and that he went some place 
during the day (J.A. 214). 

Appellant, having been adjudged guilty by the jury on all 
three counts of robbery and the one count of assault with a 
dangerous weapon, now brings this appeal from the judgment 
of concurrent sentences. 





STATUTES INVOLVED 


District of Columbia Code (1951 ed.), § 22-502, provides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 


District of Columbia Code (1951 ed), § 22-2901, provides: 


Whoever by force or violence, whether against resist- 
ence or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


Title 18, United States Code, § 3500 provides: 


§ 3500. Demands for production of statements and 
reports as follows: 
(a) In any criminal prosecution brought by the 
United States, no statement or report in the possession 
of the United States which was made by a Government 
witness or prospective Government witness (other than 
the defendant) to an agent of the Government shall be 
the subject of subpena, discovery, or inspection until 
2 For Brooker: Inez Rorls (J.A. 165-180) ; Patricia Rorls (J.A. 180-198) ; 
John Richardson (J.A. 193-198); Nadine Richardson (J.A. 198-203); 





Johnnie Mae Glover (J.A. 201-208) ; Rose E. Glover (J.-A. 208-208). 
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said witness has testified on direct examination in the 
trial of the case. 

(b) After a witness called by the United States has 
testified on direct examination, the court shall, on 
motion of the defendant, order the United States to 
produce any statement (as hereinafter defined) of the 
witness in the possession of the United States which 
relates to the subject matter as to which the witness has 
testified. If the entire contents of any such statement 
relate to the subject matter of the testimony of the wit- 
ness, the court shall order it to be delivered directly to 
the defendant for his examination and use. 

(c) If the United States claims that any statement 
ordered to be produced under this section contains mat- 
ter which does not relate to the subject matter of the 
testimony of the witness, the court shall order the 
United States to deliver such statement for the inspec- 
tion of the court in camera. Upon such delivery the 
court shall excise the portions of such statement which 
do not relate to the subject matter of the testimony of 
the witness. With such material excised, the court 
shall then direct deliver of such statment to the defend- 
ant for his use. If, pursuant to such procedure, any 
portion of such statement is withheld from the defend- 
ant and the defendant objects to such withholding, and 
the trial is continued to an adjudication of the guilt of 
the defendant, the entire text of such statement shall 
be preserved by the United States and, in the event the 
defendant appeals, shall be made available to the ap- 
pellate court for the purpose of determining the correct- 
ness of the ruling of the trial judge. Whenever any 

_statement is delivered to a defendant pursuant. to this 
--gection, the court in its discretion, upon application of 


- -gaid defendant, may.recess proceedings in the trial for 


- such time-as it may determine to be reasonably re- 
quired for the examination of such statement by said 
defendant and his preparation for its use in the trial. 
(a): If the United States elects:not to comply with an 
order of the court under paragraph (b) or (c) hereof to 
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deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court, shall 
strike from the record the testimony of the witness, and 
the trial shall proceed unless the court jn its discretion 
shall determine that the interests of justic require that 
a mistrial be declared. es eX 

(e) The term “statement”, as used in subsections 
(b), (¢), and (d) of this section in relation to any wit- 
ness called by the United States, means— 

(1) a written statement made by said witness and 
signed or otherwise adopted or approved by him; or 

(2) a stenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is a sub- 
stantially verbatim recital of an oral statement made by 
said witness to an agent of the Government and re- 
corded contemporaneously with the making of such oral 
statement. 


SUMMARY OF ARGUMENT 


1. The trial court did not hamper the impeachment of the 
complaining witnesses by refusing to permit appellant’s coun- 
sel to ask them whether they had earlier made inconsistent 
statements. A study of the record reveals that the court per- 
mitted free use of the transcript of the hearing before the com- 
missioner, subject however to recognized principles of law. 

2. No error was committed when the trial court refused to 
“permit the appellant to inquire as to the arrest of the complain- 
‘ing witness on a “numbers raid”. A procedure for the han- 
dling of the problem was suggested, and appellant chose not 
to follow it. se 

3. Title 18 U.S.C. § 3500 does not require the production of 
a police officer’s investigative notes, even where the officer has 
referred to the notes prior to testifying and does not use them 
on the witness stand. ; 

4. The instruction of the presumption arising from the pos- 
session of recently stolen property was proper. sai 

5. The evidence in this case supports the verdict and the 
jury, having decided the questions of fact and credibility, 

510690—59——2 ool 











6 
should not be subject to review solely on the basis of a quantity 
of alleged errors. | 
6. The testimony that the victim was hit at and brushed by 
the pistol held as a club by the robber is sufficient to convict 
the assaulter of committing the crime with a dangerous 
weapon. 
ARGUMENT 


I. Appellant was afforded complete opportunity to impeach 
the complaining witnesses 


It is contended that the trial court hampered the efforts of 
appellant to impeach the credibility of the complaining wit- 
nesses (Br. pp. 16-21). Conceding that it “is first necessary 
to lay a foundation by asking (the witness) preliminarily, 
with particularity as to time, place, and circumstance, whether 
‘in fact he made the former statements.” (Br. p. 16), appel- 
lant argues that the trial court would not permit answers to 
the preliminary questions® However, a review of the record 
reveals that this argument is without merit, as follows: 


Witness Frank H. Strother (J.A. 23-26, 28, 34, 39-42, 
44-50, 51-52, 55, 58-59). 

Witness Audrey B. Strother—No attempt to impeach. 

Witness George Shaw (J.A. 92-93, 94). 

Witness Albert Miller (J.A. 118-119, 120, 121). 

Witness Dizon (J.A. 158-159, 160, 163). 


For convenience all of the ascertainable portions of the rec- 
ord which pertain to this argument are reprinted in a separate 
appendix hereto.‘ When this record is studied, in whole and 
in part, it is readily apparent that the trial court did not 
‘hamper the defense of this case. 


‘IL Cross-examination of the witnesses for the Government 
F was fair and proper 


An additional argument advanced by appellant states that 
“Tt was error to refuse to permit counsel to demonstrate the 
‘adverse witnesses’ bias toward the prosecution by showing 
®t 4g stated that “the preliminary question was independently admis- 


sible,” (Br. p. 17; emphasis added). 
* App. pp. 28-51. 
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that they had themselves been arrested for criminal offenses 
and were on bond on pending charges.” (Br. pp. 21-24.) 
‘This contention is answered by the record because a sug- 
gested procedure was Sever to appellant for his consideration 
‘and use (J. A. 35-37): 


(At the bench: ) 

Mr. Dwyer. Your Honor, I have a problem and I 
asked to approach the Bench out of an abundance of 
caution. I don’t want to ask the question and have it 
bounce back and have counsel object to it and say I 
shouldn’t have asked it. These people are out on bond 
now. 

Mr. SmitHson. They are what? 

Mr. Dwyer. Out on bond. 

The Court. Which people? 

Mr. Dwyer. The witnesses. The Governments wit- 
nesses. For a numbers violation and I want to ask him 
whether anything has been worked out on this other 
case—his testimony is this. He was picked up in a raid 
approximately two weeks ago and the case is still pend- 
ing. Now, I realize full well it is not a conviction and I 
cannot ask him about it for the purpose of im- 
peaching—— 

Mr. Smirxson. I wish you would keep your voice 
down. 

Mr. Dwyer. I am sorry. And that is not my pur- 
pose. It is because of these conflicts in his testimony 
as given before the Commissioner and here and my own 
personal knowledge that he is out on bond. And I feel 
that that is suspect and I should be allowed to ask him 
that. 

The Court. Now, have you finished? 

Mr. Dwyer. Yes, sir. 

The Courr. Do you want to make a statement? 

Mr. Smiruson. I would certainly object, your Honor, 
because if counsel proposes to ask a question 
limited to this fact, “have you been promised anything 
by virtue of your testimony here by any police officer”, 
that would be appropriate, but where any such basis 
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of the question that he has asked by virtue of the fact, 
“have you been charged in any other case or have you 
been promised something for your testimony in this 
case” —I think it would be highly improper. 

The Court. Yes. Here is what happened, Mr. 
Dwyer. The mere questioning of this witness along 
the lines that you have indicated, bringing out the fact 
that he had been arrested for alleged violations of num- 
bers, brings out the fact that maybe he had been prom- 
ised some leniency in connection with that case to 
testify in this case. i 

Now, if you ask him, “Have you been promised by 
the police any leniency” or “Have they made any in- 
ducement to you” or “offered you anything” or some- 
thing of that nature, that might be permissible, but I 
don’t think I can let you open the door up by saying, 
“Tsn’t it 2 fact that you are on bond now for violating 
the numbers laws” without showing a conviction. 

Mr. Dwyer. Well, that is why I came to the Bench 
to explore this question. If I doit as Mr. Smithson and 
Your Honor suggest than I am bound by his answer. 
I think the factual situation, where he is out on 
bond—— 

The Court. Not so loud. 

Mr. Dwyer. For a numbers situation, I think the 
factual situation is one where I do not have to be bound 
by—as a witness, not as a defendant—I don’t have to be 
bound by his answer. I think the jury could reasonably 
infer that something was promised him for testifying 
here and I think I should have a right to bring out facts 
from which the jury might infer that if they so desire. 

Mr. SmirHson. Would you hear me, Your Honor? 

The Court. Do you want to make a statement? 
And then I will rule on the matter. 

Mr. Smrruson. All right, Your Honor. Now, what 
he is saying is inferred would be conjectural for this 
reason, because this man is here; he is not convicted. 
If this man so testifies that he has not been promised 
anything that is the very point that Mr. Dwyer wants 
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and then he can rebut it with credible evidence provided 
Your Honor feels that it is not a collateral issue to the 
crimes charged in this indictment. 

The Court. Well, I am going to sustain the Govern- 
ment’s objection. You may ask the question in the 
form I indicated but I am not going to permit you to 
bring that out. I have ruled on it. 


* *  # 2 * 





Again, when George Shaw was a witness on cross-examina- 
tion, the following transpired (J.A. 90-92): 


Q. Is there any particular reason why you didn’t 
report this business to the police? A. Well, I didn’t 
think it was necessary because I just figured I had lost 
it. I was where this robbery was and I didn’t think it 
was necessary to report it, and I tried to get my keys 
to my apartment and my car keys. 

Q. Well, didn’t you also say that you had your driv- 
ing license in your wallet? A. Yes, I did. 

Q. Have you been driving since this incident hap- 
pened? A. Sure. 

Mr, Smiruson. That isn’t material. 

The Court. I don’t think that is material. I will 
let you come to the Bench if you can convince me that 
it is material. I might be willing to hear it. 

Mr. Dwyer. Will you indulge us a minute? 

Mr. Cotsron. May I approach the Bench? 

The Court. Yes, all of you. 

(At the Bench:) 

The Court. What was the last question and answer? 

Mr. Cotsron. I asked him had he been driving 
since—— 

The Court. Without a permit? 

Mr. Cotston. Without a permit. 

The Court. All right. 

Mr. Cotsron. He says that—he testified on direct to 
Mr. Smithson’s question that his billfold was lost con- 
taining his keys and his automobile license, and he 
elaborated on some other things in that wallet. And 
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it is a question as to whether or not the wallet was ever 
taken. I think it is material. 

Mr. Dwyer. Credibility. 

Mr. Cotston. Now, he said that he didn’t report it 
to the police, Your Honor. If he didn’t—you are sup- 
posed to. Any time you lose your license you are 
supposed to come in and report it. 

The Court. Suppose it shows that he was guilty of 
driving without a permit? He hasn’t been adjudicated 
or convicted of it. 

Mr. SmrrHson. And that isn’t an offense, driving 
without a permit, since he has a permit lawfully issued 
tohim. — 

The Court. For what purpose do you think the testi- 
mony is admissible? 

That is what I want to find out. To show that he has 
been driving without a permit? 

Mr. Cotsron. Well, on this credibility. I want to 
say either that he is driving without a permit or else 
he has a duplicate permit because we all know the real 
reason why this incident wasn’t reported, Your Honor. 
I didn’t mean for that to go into the record. 

The Court. You think they are numbers Op- 
erators—— 

Mr. Coston. We know they are. 

The Court. All right. That is no defense to a rob- 
bery case. 

Mr. Cotston. That is no defense to a robbery case 
but I am not trying to bring that out. 

The Court. It doesn’t make any difference, in other 
words; if they had a million dollars and they were 
gamblers it doesn’t mean that they can be stuck up at 
the point of a gun. 

Mr. Dwyer. Might I say this? 

The Court. All right. 

Mr. Dwyer. In support of what Mr. Colston is trying 
to ask him, I think it is greatly material because of the 
fact that the witness said that he has lost, in this par- 
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ticular robbery in which these men are charged, @ 
license. . spi 

Anything going to show that he might not have lost 
that license would certainly go to his credibility: 

The Court. Did he say he lost a license? 

Mr. Smiruson. He said a wallet. 

Mr. Cotston. He testified -——— 

The Court. Waitaminute. One ata time. 

Mr. Dwyer. He said, first of all, a wallet and then 
on Mr. Colston’s cross-examination he admitted that his 
license was there. ¥ cae 

Mr. Smrruson. I believe that is correct. 

Mr. Dwrers Now, going to the question as to whether 
or not he actually did lose that license, the fact that 
he has or has not been driving since then certainly 
would be relevant. 

The Court. Didn’t he already answer the question? 
He said he had been driving without a license. 

Mr. Smrruson. No, he didn’t answer that question. 

The Courr. Allright. You can ask that question. 

Mr. Smrruson. I object to-that, your Honor. 

The Court. Well, here is what you are trying to do, 
as I see the picture. You are trying to get before the 
jury indirectly what you can’t do directly. You are 
trying to show that this man violated the law appa- 
rently by driving a vehicle, which is a misdemeanor, of 
course, without a proper license. Isn’t that what you 
are trying to show? 

Mr. Cotsron. That has come about indirectly but the 
truth of it, your Honor, I was trying to bring out; Here 
you have a man robbed at the point of a gun, and it is 
so insignificant to him that he doesn’t even care whether 
he reports it to the police. 

The Courr. All right. Suppose he didn’t report it? 
Let’s assume that he didn’t report it. The jury can 
make up their minds whether or not he was concealing 
anything. They may find or surmise—they shouldn’t 
do it but they may—that he was violating a law; that 
this money was gotten as a result of gambling or some- 
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thing like that and that that is the reason he didn’t want 
to.report it; that he might have been questioned by the 
“police as to where he got the money or as to why he was 
in this apartment; he might have been in a place where 
people bet on numbers; he may have had any number of 
reasons. I don’t know. You have already established 
that he didn’t report it. You can argue it to the jury. 


* * * * * 


Thereafter, when Albert Miller was on the witness stand the 
following took place during cross-examination (J.A. 112-113): 


(At the bench: ) 

Mr. Dwver. I'am up here on this same old shoe again, 
your Honor. 

The Court. All right. What is the proposal or 
request? 

Mr. Dwyer. Well, I don’t think there is any doubt, 
your Honor, what this guy was going, coming to the 
‘apartment in view of his explanation and I would like to 
ask him this question: 

Isn’t it a fact you were come there to pick up slips? 

The Court. Suppose he says no? 

Mr. Dwyer. Then I am bound by it. 
~ The Court. What is the difference? What do you 
want that for? Suppose he went there to pick up slips 
and to visit the Strothers or whatever he went there 
for? 

Mr. Dwyer. Your Honor’s question is very well 
taken, and this is why we think it is important. As your 
Honor pointed out before, it doesn’t matter whether 
these witnesses are the biggest thieves in the world, but 
it certainly is material to the question of credibility or 
whether or not they are going to lie, because they are 
obviously hiding something, your Honor. He is a 
robbery that takes place—— 

The Court. Don’t talk too loud. 

Mr. Dwyer. He is a guy that testifies he came down 
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because another guy of the same place told him he saw 
him being jerked. atte 

The Court. The think is like the old saying that 
when you don’t have the—and I am not indicating how 
I feel about this case. I think I have been very very 
cautious in this case— 

Mr. Dwyer. You have, your Honor. 

The Court. In trying to protect all of these defend- 
ants’ rights. I have done the best I possibly could. 
But it is the old story that if you don’t have a good case 
then the first thing is to abuse the witnesses and say 
that they are there for some illegal purpose. I am not 
saying that you concocked (sic) this story but this jury is 
intelligent. Some of them may say they had $500 in 
there and it was in an envelope and maybe they were 
gamblers, but I don’t see why you inject that kind of 
situation in this case. You want to open the door wide 
open and do indirectly what you can’t do directly; 
that is, you can’t directly show that any of these wit- 
nesses have been convicted of an offense which would 
go to their credibility. 

Mr. Dwyer. That is quite right, your Honor. 

The Court. Now you want to do it by the other 
innuendous and inferences. I don’t think it is fair. I 
have got to give the Government a fair trial as well as 
the defendants. 

Mr. Dwyer. Certainly, your Honor, I realize that. 

The Court. That is the purpose I am here. 

Mr. Dwyer. Well, that is why I came to the Bench 
first. 

The Court. Well, I am not going to permit it. Let’s 
don’t get any error in the case. 

Mr. Dwyer. Well, that is why I came to the Bench 
first. 

The Court. I appreciate it. All right. 


* * * * 
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‘In support of his arguments, appellant relies upon the oft 
cited case of Alford v. United States, 282 US. 687 (1931),° 
a case which rests upon some peculiar facts.* A study of that 
case and the cases in which it has been cited leads to the con- 
clusion that, although cross examination is a right, the scope 
of such cross-examination rests in the discretion of the trial 


court. 
In the instant case, there is no showing that any sentencing 
had been postponed until after the trial. United States v. 


'$ Among others in: District of Columbia v. Clawans, 300 U.S. 617, 632 
(1987) ; Rich v. United States, 261 F. 2d 536, 588 (4th Cir. 1958) ; Reistrof- 
fer vy. United States, 258 F. 2d 379, 391 (8th Cir. 1958); Summers v. 
United States, 250 F. 2d 132, 136 (9th Cir. 1957) ; Burwell v. Teets, 245 
F. 2d 154, 166 (9th Cir. 1957); Roberts v. United States, 239 F. 2d 467, 
469 (9th Cir. 1956) ; Brown Vv. United States, 234 F. 2d 140, 145 (6th Cir. 
1956) ; Ford v. United States, 233 F. 2d 56, 61 (5th Cir. 1956) ; Spaeth v. 
United States, 232 F. 2d 776, 778 (6th Cir. 1956) ; United States v. Fon- 
tana, 231 F. 2d 807, 811 (3rd Cir. 1956) ; Wilcoxon v. United States, 231 
¥. 2d 384, 386 (10th Cir. 1956) ; Lott v. United States, 230 F. 2d 915, 918 
(5th Cir. 1956), cert. denied, 76 S. Ct. 848; Davis v. United States, 229 
F. 24 181, 186 (8th Cir. 1956); Hewitt v. United States, 110 F. 241, 9 
(Sth Cir. 1940) ; cert. denied, 60 E. St. 1089; United States v. Manton, 107 
F. 2d 834, 845 (2nd Cir. 1938) ; Arnold v. United States, 94 F. 2d 499, 506 
{10th Cir. 1938); Touhy v. United States, 88 F. 2d 930, 935 (8th Cir. 
1987) ; Girson v. United States, 88 F. 2a 358, 361 (9th Cir. 1937) ; Craig 
v. United States, 81 F. 2d 816, 829 (9th Cir. 1936) ; Moyer v. United 
States, 73 F. 2d 624, 680 (9th Cir. 1935) ; Nibbelink v. United States, 66 
F. 2d 178, 179 (6th Cir. 1933) ; United States v. Remington, 64 F. 2d 386, 
388 (2nd Cir. 1933); Cossack v. United States, 63 F. 2d 511, 516 (9th 
Cir. 1933) ; Capriola v. United States, 61 F. 2d 5, 9 (7th Cir. 1932); 
Asgill v. United States, 60 F. 2a 776, 779 (4th Cir. 1932); Morton v. 
United States, 60 F. 2d 696, 699 (7th Cir. 1932) ; Minner v. United States, 
57 F. 2d 506, 512 (10th Cir. 1932); Collenger v. United States, 50 F. 2d 
$45, 351 (7th Cir. 1931). 
| €7q, p. 688: “In the course of the trial the government called as a wit- 
hess a former employee of petitioner. On direct examination he gave 
damaging testimony with respect to various transactions of accused, in- 
cluding conversations with the witness when others were not present, 
and statements of accused to salesmen under his direction, whom the 
witness did not identify. Upon cross-examination questions seeking to 
élicit the witness’s place of residence were excluded on the government’s 
objection that they were immaterial and not proper cross-examination. 
Counsel for the defense insisted that the questions were proper Cross- 
examination, and that the jury was entitled to know “who the witness is, 
where he lives and his business is.* * *” This in a case involving 
a complicated plan to use the mails to execute a scheme to defraud. See 
Alford v. United States, 41 F. 2d 157 (9th Cir. 1930). 
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Hogan, 282 F. 2d 905, 907 (3rd Cir. 1956). And certainly one 
question alone does not necessitate reversal. United States 
v. Easterday, 56 F. 2d 165, 166 (2nd Cir. 1932). See also 
Mays v. United States, 261 F. 2d 662, 665 (8th Cir. 1958). 

Appellant cites (Br. pp. 23-24), several instances of facts 
upon which he draws strength for his position. It should be 
noted however, that each and every fact is contained in the: 
record (Appellant cites J.A. 67, 70, 71, 73, 77, 44, 57, 89-90, 
84, 119, 120, 101-102). Hence it cannot be said that the jury 
was not aware of these facts and the arguments drawn there- 
from at trial. Thus, the “jury had ample information with 
which to judge the credibility of the witness”, United States 
v. Rich, 262 F. 2d 415, 419 (2d Cir. 1959); United States v. 
Carminati, 247 F. 2d 640, 645 (2d Cir. 1957), cert. denied, 78 
S. Ct. 150. 

Assuming facts not of record,’ it is stated by appellant that 
it was error “to deny the defense the right to show that all of 
the prosecution witnesses were numbers operators who were 
out on bond * * *” (Br. p. 23) (emphasis added). This as- 
sumption presumably stems from counsel’s statement—coming 
without tender or proffer—that the witness had been “picked 
up in araid” (J.A. 35). 

Appellant was vigorously defended and fairly tried. His 
conviction rests upon the evidence and not upon the action of 
the trial court. The source of the stolen money does not 
matter—the issue being solely whether the witness or witnesses 
were promised anything. And as to this, the trial court and 
the prosecutor suggested a manner in which such fact, if any, 
could be demonstrated. Appellant chose not to adhere to 
these suggestions. 


Ill. Production of the private notes of the police officer was 
properly refused 


It is argued that the trial court erroneously refused to ordei 
Detective Dixon to produce the notes which he made and ta 
which he had referred prior to testifying; but which he did 
not actually use on the witness stand (Br. p. 25-28). An 


7 See also the inferential argument advanced which concerns the state of 
the criminal dockets in the Clerk’s office (Br. p. 24). 
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historical argument is advanced in support of this contention.* 
At present, however, the law is settled—and in such manner 
as to defeat the force of appellant’s contentions. 

The following colloquy, during the testimony of Detective 
Dixon, discloses the manner in which this problem was raised 
below (J.A. 149-150): 


Mr. Dwyer. All right. Now, do you have a state- 
ment of any conversations that might have transpired 
between you and the witnesses in this case of the de- 
fendant? Do you have any notes on this case? 

A. Sure, I have notes. 

Q. Have you read the notes prior to coming here 
today? 

A. Yes, I have. 

Q. May I see the notes, sir? 

Mr. Smiruson. I don’t believe that that meets the 
test, Your Honor. He hasn’t used the notes. 

The Court. Well, has he used the notes to testify 
from or fresh his recollection? 

By Mr. Dwyer. Q. Have you used your notes in any 
way to testify from today. A. No, sir. 

The Court. I mean on the stand. 

The Wirness. No, sir, I have not. 

By Mr. Dwyer. Q. In other words—well, what did 
you look at the notes for? Why did you read the notes? 

A. I don’t quite understand your question, sir. 

Q. All right. Iam sorry. I think I am not making 
myself clear. Isn’t it a fact that you read your notes 
to refresh your recollection on certain aspects of the 
testimony you have given here? 

A. Prior to coming here, yes. 

Prior to coming here, yes, sir. 

A. Surely, yes, sir. 

Q. Well, I think that meets the test, Your Honor. 


* Appellant cites, inter alia, Simmons v. United States, 95 U.S. App. D.C. 
115, 116, 220 F. 2d 377, 378; James v. United States, 89 U.S. App. D.C. 
201, 203, 191 F. 2d 472, 474, cert. denied, 342 U.S. 948; 3 Wigmore on Evi- 
dence (3d. ed. 1940), § 762, p. 111; Goldman v. United States, 316 U.S. 
129, 132; Jencks v. United States, 353 U.S. 657. 
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Mr. SmirHson. I do not. 

The Court. All right, do you want to argue this 
matter? I willlisten to you. Why do you say that you 
are entitled to see the notes? 

Mr. Dwyer. Because they are notes made in connec- 
tion with his investigation which he has read subse- 
quently to the investigation and prior to coming here 
to testify Friday and today. He has indicated that he 
read them for the purpose of refreshing his memory on 
certain details and certainly we should be allowed to 
determine whether he has accurately refreshed his recol- 
lection on those details. That is why I think we should 
see them. 


* * * * * 


Mr. Smituson. I believe that the statute 3500 ex- 
cludes investigative reports and such matter unless used 
during the course of the testimony of a witness and I 
believe the cases beginning with the Bowman Dairy 
case, Fryer case and all the others, state that unless the 
officers—I believe the main case in that regard is the 
Nickie Arnstein case many years ago, states unless the 
officer uses those notes during the course of his testi- 
mony they are not subject to such examination. 

The Court. Well, I think the law is that if the officer 
refers to the notes on the witness stand for the purpose 
of refreshing his recollection while he is testifying, then 
counsel, upon request, are entitled to look at those notes. 
But if an officer has notes in his locker drawer at Head- 
quarters and uses those notes to refresh his recollection 
before coming to court, the Court does not feel that the 
law states that you are entitled to look at those notes. 
Therefore, your objection, or your request is denied. 

Mr. Dwyer. Exception, Your Honor. 


Congress, in 1957, enacted 18 U.S.C. § 3500, wherein it is 
stated, in pertinent part: 








(2) In any criminal prosecution brought by the 
United States, no statement or report * * * which was 
made by a Government witness or prospective Govern- 
ment witness (other than the defendant) to an agent 
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myself clear. Isn’t it a fact that you read your notes 
to refresh your recollection on certain aspects of the 
testimony you have given here? 

A. Prior to coming here, yes. 

Prior to coming here, yes, sir. 

A. Surely, yes, sir. 

Q. Well, I think that meets the test, Your Honor. 


| ® Appellant cites, inter alia, Simmons v. United States, 95 U.S. App. D.C. 
115, 116, 220 F. 2d 377, 378; James v. United States, 89 U.S. App. D.C. 
201, 203, 191 F. 2d 472, 474, cert. denied, 342 U.S. 948; 3 Wigmore on Evi- 
dence (3d. ed. 1940), § 762, p. 111; Goldman v. United States, 316 U.S. 
129, 1382; Jencks v. United States, 353 U.S. 657. 
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Mr. Smitxuson. I do not. 

The Court. All right, do you want to argue this 
matter? I willlisten to you. Why do you say that you 
are entitled to see the notes? 

Mr. Dwyer. Because they are notes made in connec- 
tion with his investigation which he has read subse- 
quently to the investigation and prior to coming here 
to testify Friday and today. He has indicated that he 
read them for the purpose of refreshing his memory on 
certain details and certainly we should be allowed to 
determine whether he has accurately refreshed his recol- 
lection on those details. That is why I think we should 
see them. 


* * * * * 


Mr. Smituson. I believe that the statute 3500 ex- 
cludes investigative reports and such matter unless used 
during the course of the testimony of a witness and I 
believe the cases beginning with the Bowman Dairy 
case, Fryer case and all the others, state that unless the 
officers—I believe the main case in that regard is the 
Nickie Arnstein case many years ago, states unless the 
officer uses those notes during the course of his testi- 
mony they are not subject to such examination. 

The Court. Well, I think the law is that if the officer 
refers to the notes on the witness stand for the purpose 
of refreshing his recollection while he is testifying, then 
counsel, upon request, are entitled to look at those notes. 
But if an officer has notes in his locker drawer at Head- 
quarters and uses those notes to refresh his recollection 
before coming to court, the Court does not feel that the 
law states that you are entitled to look at those notes. 
Therefore, your objection, or your request is denied. 

Mr. Dwyer. Exception, Your Honor. 


Congress, in 1957, enacted 18 U.S.C. § 3500, wherein it is 
stated, in pertinent part: 








(2) In any criminal prosecution brought by the 
United States, no statement or report * * * which was 
made by a Government witness or prospective Govern- 
ment witness (other than the defendant) to an agent 
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of the Government shall be the subject of * * * in- 
spection until said witness has testified on direct exam- 
ination * * * 


* * * * * 


Thus, it is obvious that the notes herein in issue were not made 
by a “prospective Government witness * * * to an agent 
* * *”? ond appellant concedes that the notes sought do 
not fall within Paragraph (e) (1), which refers to written state- 
ments which are signed or otherwise, adopted or approved by 
the witness (Br. p. 26). , 

The legislative history of the recent Act bears some scrutiny. 
For example, see U.S. Code Cong. and Admr. News, 1957, p. 
1861, et seq., wherein it is stated: 


The purpose of the proposed legislation is to amend 
chapter 223, title 18, United States Code, to provide 
the exclusive procedure for handling demands for the 
production of statements and reports of witnesses. 


And again at page 1862: 


In other words, it is the specific intent of the bill to 
provide for the production only of written statements 
previously made by a Government witness in the pos- 
session of the United States which are signed by him 
or otherwise adopted or approved by him, and any 
transcriptions or recordings of oral statements made by 
the witness to a Federal law officer, relating to the mat- 
ter as to which the witness has testified. The commit- 
tee rejects, therefore, any interpretations of the Jencks 
decision which would provide for the production of 
entire investigative files, grand jury testimony, or similar 
materials. 


' In the Statement of the Managers on the Part of the House, 
at page 1870, it isstated: 


It is believed that the provisions of the bill as agreed 
to by the conferees are in line with the standard enunci- 
ated by Judge George H. Moore of the eastern district 
of Missouri in a Finding of Fact and Conclusion of Law 
filed June 18, 1957, in U.S. v. Anderson, et al., which is 
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set forth at page 14552 of the daily Congressional 
Record of August 26, 1957. 


Judge Moore’s findings are set forth, in part, at page 1866: 


“Category (b) includes only continuous, narrative 
statements made by the witness recorded verbatim, or 
nearly so, and does not include notes made during the 
course of an investigation (or reports compiled there- 
fore) which contain the subjective impressions, opinions 
or conclusions of the person or persons making such 
notes.” 


The Act and its purpose make sense. Appellant does not 
argue that the notes fall within the shop-book rule (28 U.S.C. 
$695). Nor does he contend that he could use the notes to 
cross-examine those with whom the officer spoke during the 
investigation (section 3500 expressly states that the witnesses 
must sign, adopt or approve the “written statement”). Simply 
stated, appellant argues that he must see the notes of the 
officer because the officer saw them prior to taking the witness 
stand” The intention of the Congress was to permit inspec- 
tion—but not of the materials sought here.” 


IV. The instructions pertaining to the possession of recently 
stolen property were proper 


In Count One of the indictment, appellant was charged with 
robbing Frank H. Strother of two finger rings (J.A. 1). In 
regard to this offense, the victim testified (J.A. 4-5, 9-10): 


*It ig maintained by appellant that Jencks case, rather than the “Jencks 
” is controlling here (Br. 26). This argument does not refute the 
statements in the legislative history of the Act which indicated that the 
Act is the “exclusive procedure” (see the portions of the history herein). 
The scope of the materials is, therefore, limited by the terms of the Act. 
Appelant cannot avoid the impact of this fact. 

* See Lev v. United States, Wool v. United States, and Rubin v. United 
States (No. 435-436-437) (consolidated briefing) - Rosenberg v. United 
States (No. 451); Scales v. United States (No. 488) ; Palermo v. United 
States (No. 471) ; Pittsburgh Plate Glass Co. v. United States (No. 489) ; 
and Galax Mirror Co. v. United States (No. 491). These cases are presently 
pending in the Supreme Court. For convenience the statements of the ques- 
tions presented in the Lev cases is reproduced in the appendix hereto (App. 
pp. 51-53). (See Brief for the United States, pp. 2-4.) 
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Q. How would describe the first one that you met at 
the door who had the gun? 

A. Well, he had his hat turned around. He had his 
hat turned down. He had a scar on this side of his face 
and an eye that twitches to the right. 


+ * * * + 


Q. Now, what, if anything, did you see the defend- 
ant McGill do with regard to you and your person? * * * 


* * * + * 


A. He just said, “Come here”. And he searched me 
all through my pockets. 

Q. Was there anything taken from you by the defend- 
ant McGill at that time? A. $6, I think it was. 


* * + * * 


Q. Any other property taken from you? 

A. Taken aringlateron. Taken tworings. 

Q. All right were you wearing either one or both of 
those rings? 

A. Both of them. 


Q. Could you describe those rings? 

A. Yes. One of them was—had a small diamond, 
the one on this finger, and two little rubies. The other 
one, on this finger, was kind of a large diamond, yellow 
gold, but kind of white on top, kind of figures on it. 


% * + * * 


Q. J show you, Mr. Strother, what has been marked 
for identification as Government’s Exhibit No. 2 for 
identification. I ask you to examine it and state what 
it Is. 

A. Itis a diamond ring. 


* * * + * 


Q. Did you have it on February 7th? A. I did. 
Q. Is that one of the two rings taken from you by the 
defendant McGill? 
A. Yes, it is. 
acm * * + t 
| Willie L. Price (J.A. 127-134), saw the defendant McGill in 
Price’s room on February 19, 1958, at about eight o’clock (J.A. 
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127), at which time McGill gave Price an envelope (Govern- 
ment Exhibit No. 5; J.A. 128) saying that he might get drunk 
so “Keep this for me.” “That is all he said, so I didn’t pay 
it any attention. I put it up there with my other papers in 
my cedar chest and that was all there was to it. He didn’t 
give me no definite idea about it at all.” (J.A. 129.) Appel- 
lant was carrying a gun at the time and also a half-inch pile 
of paper money (J.A. 129). Eventually, the envelope was 
given to the officer at Price’s home (J.A. 134). Government 
Exhibit No. 5 was identified by Milton Hoffman as being 2 
pawn ticket issued by the Rosslyn Loan Company on February 
11, 1958, which pawn ticket indicated that a diamond ring was 
pawned (J.A. 139-140). The ring recovered from the pawn 
company had been identified by the owner as the same ring 
taken by appellant (J.A. 10).™ 

In the light of this evidence, the Government requested an 
instruction on the doctrine of possession of recently stolen 
property (J.A. 222-226). The request was granted, the sole 
objection coming from McGill and not the other two defend- 
ants (J.A. 226). Thereafter, the jury was instructed as 
follows (J.A. 225): 


Now, the government has submitted an instruction 
of law which the Court has approved in substance. 
The instruction is this: Possession of the fruits of crime 
recently after its commission justified the inference that 
the possession is guilty possession and though only 
prima facie evidence of guilt, may be of controlling 
weight unless explained by the circumstances or ac- 
counted for in some way consistent with innocence. 

This instruction, however, only applies to the defend- 
ant McGill, and not to the defendant Brooker and the 
defendant Glover. 

I am not going to review the evidence in that con- 
nection that has to do with this particular instruction. 
That has to do with the ring. You heard the evidence 


2 It is to be noted that the crime took place on February 7, 1958. The 
pawn ticket was issued February llth; and appellant gave the ticket to 
Price on February 19th. 


510690—59——4 
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about the ring. But you must find that the defendant 
McGill had exclusive possession of recently stolen prop- 
erty and that alone may be sufficient unless it is ex- 
plained to your satisfaction. 

I will read it again: Possession of the fruits of crime 
recently after its commission justifies the inference that 
the possession is guilty possession and though only 
prima facie evidence of guilt may be of controlling 
weight unless explained by the circumstances or ac- 
counted for in some way consistent with innocence. 

You don’t have to follow that. It is a matter that 
you ean consider and if the evidence justifies, you can 
apply that rule of law that I have just read to you. 
(Emphasis added.) 

To this instruction, McGill noted an objection.” The other 
two defendants were satisfied. (J.A. 237.) 

On appeal, McGill complains about this instruction (Br. 
pp. 28-34). He states that “This case presents a virtual lab- 
oratory example of how, through the medium of a facile 
verbalism, a defendant has in substance been semanticized into 
jail” (Br. p. 31.) This argument leaves unaccounted the 
direct testimony of Mr. Strother that the defendant McGill 
searched his pockets and also took the two rings mentioned 
in Count One. 

Appellant states “Of course it could be inferred from the 
fact that McGill had the pawn ticket that he had earlier had 
possession of the ring. But it could equally be inferred from 
McGill’s possession of the pawn ticket that he had never had 
the ring;” (Br. 29). To this argument the instruction, as 
given, is a complete answer. The jury was told that it must 
find that McGill “had exclusive possession of recently stolen 
property * * *” This is a complete, proper and fair state- 
ment of the elements of the doctrine involved. Furthermore, 


BZA 237: “Mr. Dwyer. For the defendant McGill we object to the 
double reading of the government’s requested instruction. 

| he Covet. Well, the reason I did it, I thought it might be a little con- 
‘fusing, ad libbing a little bit, so I thought I would read it so they would get it 
exactly as they gaveit. Allright.” 
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appellant did not object to the charge as given. As noted 
herein, the only objection went to the double reading of that 
which the court stated had been granted “in substance”. Rule 
30, F.R. Crim. P., requires that appellant note his exact objec- 
tion. This was not the isolated case of an undiscussed prayer. 
Government counsel discussed the matter, submitted a written 
prayer with supporting authorities—all of which was notice to 
appellant and his counsel that the doctrine would be discussed. 
Counsel is experienced and performed excellent service in ap- 
pellant’s behalf (See J.A. 238). Obviously then, the portion 
of the charge italicized above was clear and answered any 
objection previously registered, that is, that the jury was to 
consider only the ring and the possession thereof.* 

Furthermore, and in addition to the direct testimony alluded 
to above, the judgment entered herein is to be noted. The doc- 
trine of concurrent sentences is of particular applicability in 
the case at bar (J.A. 246). Wanzer v. United States, 93 U.S. 
App. D.C. 412, 208 F. 2d 45 (1953). Cf. Gore v. United States, 
— US. —, 26 L.W. 4532 (June 30, 1958). 


V. The evidence justifies the verdict 


Appellant makes the further argument that the cumulative 
effect of all the errors asserted is sufficient to overturn the 
judgment. However, a study of the record reveals that the 
questions before the jury were those of fact and credibility. 
The jury observed the witnesses and heard their testimony. 
There is no occasion to reverse their verdict purely on a quan- 
tity-of-asserted-errors basis. 


VI. Appellant was properly convicted of assault with a 
dangerous weapon 


It is contended by appellant that he was entitled to a judg- 
ment of acquittal on Count Four (Assault With a Dangerous 


31t will be recalled that the court said in its charge: “That has to do 
with the ring. You heard the evidence about the ring.” No mention of 
“pawn ticket”; no mention of Rosslyn; no mention of Willie Price. The 
very objection itself indicates that the charge as given and intoned was 
sufficiently clear. 
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Weapon),* since there is no evidence to support the verdict 
of the jury on this charge (Br. 37-40).*° 

The trial court instructed the jury on this count as follows 
(J5.A. 234): 

! On or about February 7, 1958, within the District of 
Columbia, it charges that all three of these defendants 
made an assault on Albert Miller with a dangerous 
weapon, that is a pistol used as a club. 

Now, generally speaking, an assault is a demonstra- 
tion of an unlawful intent of one person to inflict im- 
mediate injury on the person of another then present. 
Actual physical contact is not, but violence threatened 
or offered as an essential element. 

It is frequently defined as an intentional attempt 
by violence to do an injury to the person of another, 
such as any attempt to commit a battery or any threat- 
ening gesture showing in itself or by words accompany- 
ing it an immediate intention, coupled with a present 
ability to commit a battery. 

In other words, it does not have to be an actual con- 
tact between the weapon and the body. All you have 
to do is follow the definition of assault.. If you believe 
beyond a reasonable doubt that these defendants 
either one or all of them used a dangerous weapon and 
assaulted the complaining witness as he stated on the 
stand, and they were all aiding and abetting and as- 
siting each other as I have described that term, they 
would be guilty. 

If you have any reasonable doubt about it, you would 
acquit any one or all of them. 

Now what is a dangerous weapon? A dangerous 
weapon is any weapon dangerous to life as actually 
used. That is, one which is liable to produce death or 
great bodily harm. 


437A. 2: “On or about February 7, 1958, within the District of Columbia, 
John McGill, Melvin J. Brooker and Milton R. Glover made an assault on 
Albert Miller with a dangerous weapon, that is, a pistol used as a club.” 
(See: 22 D.C.C. § 502.) 

% Appellant speaks of dismissal of the count. 
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When an instrumentglity is adapted with the accom- 
plishment of an assault and capable of inflicting serious 
injury and is applied to use against another in further- 
ance of an assault, the instrument is, when so employed, 
a dangerous weapon. 

The best evidence of its dangerous character is (sic) 
what it is capable of doing. Now, the defense in this 
case is what is known as an alibi defense * * * 

To these instructions no objection, past or present, is made. 
And there is no doubt that the evidence necessitated the in- 
structions, as follows: 

Frank H. Strother (J.A. 4, 13, 44): 

Q. What did you do, sir? 

A. I opened the door. And a man put a gun on me. 

* * * * * 

Q. At any subsequent time did you see a gun in the 

hands of either of the other two? 


* * * * * 








A. Both. 


* * * * * 


Q. Now, you said, sir, that Brooker left, Mr. Miller 
* * * with the gun. At the time Mr. McGill, the de- 
fendant McGill was in this hallway, entrance to the 
living room, did he have a gun in his hand at that time 
when Mr. Miller came in? 

A. Yes, he did. 

Q. Could you see what the third man was doing at 
the time that Mr. Miller came in? 

A. No, I couldn’t because they had some words and 
someone hit at him or hit him. 

Q. Did you see that? 

A. Yes, I saw the hand come over just like that. 


+* * * * * 
Q. And I believe your testimony was that Mr. Miller 
was struck over the head. Is that right? 
A. Yes, he was hit. He had had—I know I saw them 
when—— 
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Q. By one of the two gunmen near the door? 

A. Yes. 

Q. And was the third one still at the living room 
door? 

A. Oh, yes. He stayed there all the time. 

Albert Miller (J.A. 97, 98-99): 

A. Well, I went there and I knocked on the door and 
a fellow grabbed me on the shoulder, and I turned 
around and said, “What are you doing?” And I looked 
around and he had this pistol in my face. I said, “Oh.” 
So he said, “Get in there”, and at that time someone 
opened the door, the fellow opened the door—* * * 
I said he had the pistol in my face when I looked around, 
you see. I spoke with him first, to him, you know, but 
after I seed the gun I cooled off. * * * 


* * * * * 


Q. Now, tell me, sir, did anything happen to you? 

A. Well, when they pushed me in the door he hit at 
me but it just brushed me; didn’t hit me. I ducked my 
head. Just brushed me. 


* * + * * 


Q. The first one you identified? The defendant 
Brooker? 

A. Yes, sir. 

Q. And what did he hit at you with? 

A. With a pistol. 


ad + * * + 


The complainant, having ducked his head, was “brushed” by 
the blow aimed at him. Appellant concedes that the jury 
could have returned a verdict of simple assault (Br. p. 39). 
However, the assailant, by using a pistol as a club, committed 
an assault with a dangerous weapon. This is the verdict of the 
jury, under the instructions and the evidence. There is no 
reason to overturn this verdict. See also the concurrent 
sentences imposed (J.A. 246). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Ourver GASCH, | 
United States Attorney. 
Cart W. BELCHER, 
Lewis CARROLL, 
Assistant United States Attorneys. 











APPENDIX 


[FRANK H. STROTHER] 
[23] By Mr. Dwyer: 

Q. Do you recall telling the United States Commissioner 
under oath that all three men came into the room with you? 
A. Not in the living room. The hall. I may have said they 
came in the hall. All three didn’t. 

Q. Do you recall testifying before the United States Com- 
missioner on February 27th of this year at 11:52 a.m., stating 
as follows: 

Mr. Smithson, do you havea copy? 

Mr. SmirHson. No. 

The Court. Let me ask you 4 question. What was the 
question propounded [24] to the witness first? 
| Mr. Dwyer. That is what I am going to read to him. 

The Court. Read the question first and his answer. You 
contend that this is in the nature of an impeaching statement? 

Mr. Dwrer. Yes, your Honor. 

The Covrr. All right. 

By Mr. DwYEr: 
Q. By Mr. Srark. 
| Now, all three men entered the room; is that correct? 
Mr. Stroraer. That is right. 
| Do you recall giving that answer to Mr. Stark, the United 
States Attorney at that time? A. In the hall, but—— 

Q. Just answer the question. 

Mr. Smiruson. Let the witness answer. 

The Court. Let me see: He asked you a question and said, 
“Do you recall making that statement” or words to that effect. 
Did you make that statement? 

The Witness. I don’t recall. 

The Court. All right. 

' Mr. Dwrer. What was the answer, your Honor? 

The Court. Hesaid he didn’t recall. 

By Mr. DwYeEr. 
Q. Do you deny making that statement? 
(28) 
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Mr. Smrrason. Objection, your Honor. The witness has 
said that he has no recollection. It is improper. 

The Court. Yes. I will sustain that. He said he didn’t 
recall making the statement. 

Mr. Dwyer. Well, for the purposes of impeachment, your 
Honor, I think that I am allowed—because I have the official 
transcript here before me, and I think that I am allowed to go 
into detail, asking him whether or not he will deny it at this 
time. 

The Court. I will let you ask him if he denies he made the 
statement. 

[25] By Mr. Dwrer: 

Q. Did you understand my question? A. No, I did not. 

Q. Do you deny making that statement to the United States 
Commissioner at this hearing? A. Well, I don’t remember it. 

Q. Well, sir, would you deny it. A. (There was no audible 
response. ) 

Q. In other words, would you deny that you told the United 
States Commissioner that all three men entered the living 
room? 

Mr. Smrrason. Your Honor, he has gone over it and it is 
argumentative, I do believe. 

The Court. Yes. Mr. Smithson, do you have an objection? 

Mr. Smrrxson. I do have. 

The Court. I will hear you on your objection and I will rule 
on it. 

Mr. Smiruson. The objection, your Honor, is to the ques- 
tion of alleged impeachment. He asked him did he make the 
statement and the witness says he has no recollection. He now 
proposes to ask the witness, “Do you deny making it”. The 
question of denial has nothing to do with it. It is a question 
of whether or not he made such a statement. Therefore, the 
denial or to deny it carries no legal effect. The purpose is 
did the witness make the statement. He said, “I have no 
recollection of making such a statement”. Now, counsel says 
he has some transcript which purports to show that he made 
such a statement. 

The Court. Well, if he made such a statement counsel 
can argue to the jury 
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Mr. SmrrHson. That is true. 

The Court. What the transcript shows. I think the witness 
stated that he has no recollection of making such a state- 
ment. Now, when it comes to the question of the credibility 
of the witness that is a matter within the province of the jury. 
The jury can either believe or disbelieve him. 

Mr. Dwver. Yes, if your Honor please, but in order to argue 
this to the jury I must of necessity place in evidence some basis 
for it. In order to attack credibility, as I understand the law, 
I must give the witness the opportunity to either affirm or 
deny the statement which is what I am trying to do now. 

[26] As I understand it, that is a prerequisite to my calling 
the court reporter to state that this is what he actually took 
down. 

‘The Court. Suppose the witness states, and I think he 
stated it, that he has no recollection of making the statement. 
Now, if he said that, then if he denied that he made the state- 
ment where would you be then? 

Mr. Dwyer. Well, if he denies that he made the statement, 
your Honor, and the official court reporter comes down here 
and testifies that he did so make that statement, then obvi- 
ously that is a matter that the jury should seriously consider. 

The Court. Do you deny making the statement, Mr. Wit- 
ness, just read to you by the counsel for McGill? 

The Witness. Well, if I made the statement I didn’t under- 
stand it that way because all three of them were not in the 
living room and I know that. I didn’t understand it that 
way. 

The Court. Allright. I think you have laid the foundation. 

Mr. Dwvrer. I think so, your Honor. 


* * * * + 


[28] Q. Well, sir, now—would your Honor indulge me one 
moment? 
| Now, isn’t it a fact, sir, that you told the United States 
Commissioner on the date before mentioned, the date of the 
hearing in this case of McGill, that you never went to Police 
Headquarters between February 7th and February 20th? 

The Court. Suppose you read the question propounded to 
the witness and the witness’ answer. 
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Mr. Dwvrzr. Very well, your Honor. 
By. Mr. Dwyer: . ees 

Q. Isn’t it a fact, Mr. Strother, that this question was asked 
you by Mr. Williams before the United States Commissioner: 

Then I ask you, Mr. Strother, on how many occasions were 
you present at Police Headquarters between February 7th and 
February 20th?. And your answer: I wasn’t there at ail. 

I beg your pardon. 

Answer: I wasn’t there at all between the 7th and the 20th. 

Question: Yes? 

Answer: I wasn’t there. | 

Do you recall giving those statements to the United States 
Commissioner? A. No, I do not. 

Q. Do you deny that you gave those statements? A. No, I 
do not deny it. 


* + * * * 


Q. Aliright. Now, Mr. Strother, do you recali—here again, 
your Honor, I have got the same situation. I believe I should 
ask the defendant or the witness, first of all, if he recalis mak- 
ing such s statement before I proceed to read it to him. 


The Court. Weil, I think you ought to lay a foundation. 
Ask him if he remembers the question and the answer. 

Mr. Dwyer. Very well, your Honor. 

By Mr. Dwrzr: 

Q. Now, you have testified that you had several conversa- 
tions with Officers Eldridge and Dixon prior to the 20th, have 
younot? A. I may have. 

Q. Now, isn’t it a fact that you told the United States Com- 
missioner in this case on the same date that prior to the time 
you went to Police Headquarters you hadn’t talked to any of 
the police officers, Dixon and Eldridge? 

The Court. Excuse me. Suppose you propound the ques- 
tion that led up to that answer. 

Mr. Dwyer. Very well. 

By Mr. DwYer: 

Q. Isn’t this a fact, sir: That on February 27th, 1958, be- 
fore the United States Commissioner, this question was asked 
you and this answer was given by you: 
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Q. At the time you testified before the United States Com- 
Police Headquarters had you had any conferences with the 
officers in the case? 

Answer: No. 

Question: That is Officer Dixon or Officer Eldridge, had you 
had any conferences with them? 

Answer: No. I don’t think so. I don’t remember any. 

| Remember making that statement before the Commissioner? 
A. I don’t remember. 

Q. Do you deny making that statement? A. I don’t re- 
member it. 


* * * * * 


[39] Cross-examination (resumed) by Mr. Dwrsr: 
 Q. Mr. Strother, when you testified in this case before the 
United States Commissioner you didn’t say anything about a 
tussle at the door, did you? 

The Court. Now, just a minute. If you want to lay the 
foundation, Mr. Dwyer, as I said yesterday, to impeach this 
witness you may do so but by first asking the witness what the 
question was or that was propounded to him or, that is, put 
the question to him that was propounded and then show what 
his answer was. 

Mr. Dwyer. Well—— 

- The Court. Just a minute. The fact that he didn’t testify 
to a certain thing doesn’t indicate that he is not telling the 
truth. I am not indicating whether he is telling the truth or 
not. 

| That is a question for the jury. If you have anything there 
in the nature of impeaching statements made to the Commis- 
sioner you may lay the proper foundation by showing the wit- 
ness or telling the witness what the question was that was pro- 
pounded to him, either by the Commissioner or counsel and 
what his answer was. 

Mr. Dwyer. Well, if your Honor please, in this particular 
situation it is not one question and answer. It is a substance 
of testimony. So I would have to go over all the testimony 
given before the Commissioner, which I am perfectly willing 
to do. 

The Court. What was your question to the witness? 
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By Mr. DwYer: 

Q. At the time you testified before the United States Com- 
missioner you didn’t say anything about a tussle at the door? 

The Court: Was he asked that question? 

Mr. Dwyer. He was asked the question “what happened”. ~ 

[40] The Covrr. All right. And what was his answer? 

Mr. Dwyer. “Yes. A knock came on the door, so I just 
opened the door. A fellow shoved a gun in my face and pushed 
me back in the room.” “A man shoved a gun in your face and 
pushed you back in the room?” Answer “Yes”. 

The Court. Allright. Proceed. 

By Mr. Dwrer: 

Q. Now, wasn’t that your testimony before the Commis- 
sioner? A. It could have been. 

Q. You didn’t say anything about a tussle, did you? A. I 
don’t remember whether I did or not but it were a tussle. 

Q. Well, sir, then would the statement be true that when 
you opened the door a fellow shoved a gun in your face and 
pushed you back in the room or would your statement yester- 
day be true, that when you opened the door a man appeared 
there and you all engaged in some tussle first? A. That is 
right. He pushed me and I pushed him back until I saw the 
gun and I Jet him on in. 

Q. In other words, you didn’t just open the door and a man 
push a gun at you and shoved you back in the room. 

That is— A. We had a tussle. He pushed me and I 
pushed him until I saw the gun. 

Q. Now, further, sir, you didn’t say anything about your 
wife making a telephone call when you testified before the 
Commissioner either, did you? 

Mr. SmiruHson. Same objection, your Honor. 

The Court. I will sustain the objection for the same reasons 
that I have indicated. 

Mr. Dwyer. Well, your Honor, this is almost impossible 
because of the fact that it is a number of questions. 

The Court. Now, just a minute. I don’t want any argu- 
ment when I make a ruling, Mr. Dwyer. I made the ruling. 
You object to it? Seer 

Mr. SmirHson. Yes, sir. 
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The Court. On what ground? 

‘Mr. Smrrxson. On the ground that there was no basis laid 
for the question. 

[41] The Court. I will sustain the objection. You may 
proceed. 

By Mr. DwYEr: 

Q. Didn’t you say anything before the United States Com- 
missioner about your wife making a telephone call? A. I don’t 
remember. 

Mr. Dwyer. Well, then, your Honor, I would like permis- 
sion to ask him an entire examination before the United States 
Commissioner. 

The Court. All right. 

Mr. Dwver. I will read it. 

The Court. No, I am not going to let you read the entire 
examination. 

” ‘Mr. Dwyer. Well, that is the only way I can get it in. 

The Court. I don’t care how you want to do it. I will 
permit you to impeach the witness if you can show that he 
made a contrary statement from what he has made on the 
witness stand, and the only way you can show it, as I under- 
stand the rules of evidence, is by showing the questions that 
were propounded to the witness and the answers that he gave. 
| Mr. Dwyer. Might I be heard on that, your Honor? 

The Court. Yes. 

Mr. Dwvrer. My question is as to a negative fact, your 
Honor: Whether or not he omitted to say something and that 
would not—— 

The Court. Now, let me ask you this question: Is it your 
contention or your theory that if a witness is called to testify 
before a United States Commissioner or a committing magis- 
‘trate, just because he might have omitted something that he 
‘has said on the witness stand, that that necessarily impeaches 
the witness? 

Is that your argument? 

Mr. Dwver. I can’t answer it yes or no. 

‘The Court. Why can’t you? 

Mr. Dwver. I must explain it. 
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The Court. Explain it then. 

Mr. Dwyer. My argument is that when a man is asked 
before the United States Commissioner what he knows about 
a particular case and this hearing is being held to determine 
whether the man shouldbe. held or not and he is asked what 
happened, the same question that he is asked here in court, 
and he goes on to [42] relate a chain of circumstances which 
did happen, which did occur, then I say the failure to mention 
some specific fact that he subsequently does mention—— 

The Court. You mean that impeaches him? 

Mr. Dwyer. I think the jury certainly can consider whether 
or not he did or did not mention it earlier, and—— 

The Court. I do not agree with your theory of what the 
evidence shows or what it should show, however, I will let you 
ask the question if you can in the interest of getting all the 
facts before the jury- 

Mr. Dwyer. Thank you, your Honor. 

By Mr. Dwyer: 

Q. When you were asked before the United States Commis- 
sioner what happened in this particular case you did not 
mention the fact that your wife was trying to make a tele- 
phone call, did you? 

Mr. SmrrHson. Objection. I think the question should be, 
“Were you asked this question and did you make this 
answer”. 

The Court. Now, Mr. Dwyer, again let me say this: I have 
reflected over this in the last few seconds, and I am not com- 
menting on what the evidence is or what this man has said. 
If you can show in there that you asked or any other counsel 
asked this witness, “Did your wife do anything” or anything 
like that, which might be of an impeaching nature, and the 
answer is contrary to what he said on the witness stand yes- 
terday, you may show that contradiction. 

Just because a witness doesn’t state everything that he 
stated on the witness stand at a preliminary hearing, par- 
ticularly if he was not asked to state everything—is there any 
suggestion in that question that you asked this witness, or 
anybody else, to state everything that transpired from the 
time the man got to the door? 
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Mr. Dwyer. Certainly, your Honor. I think that is 
implicit in this. 

‘The Court. Now, Mr. Dwyer, I have ruled on the objection. 
I will sustain the objection. Proceed to something else. 

Mr. Dwyer. Very well, your Honor. 

The Court. Let’s proceed. 


* & * * 


[43] Cross-examination by Mr. Pauson: 


* * * * * 


| [44] Q. Do you recall giving the following testimony at 
the Commissioner’s hearing on the 27th of February? 

The Court. I am going to make the same ruling with respect 
to the ruling [45] that I made about Mr. Dwyer’s question. 
You must first put the question to the witness, and show 
where the testimony conflicts, that is, where there is a con- 
tradictory statement. 

By Mr. Pavtson: 

Q. Did you testify at the Commissioner’s—before the Com- 
missioner that not Brooker but Glover 

The Court. Just a minute, counsel. I don’t know if you 
understood me or not. In order to impeach a witness, as you 
know, you must first tell him the question that was propounded 
to him at the United States Commissioner’s office and then 
you must read his answer, and you must show wherein the 
testimony he has given on the stand today contradicts what 
he said on that occasion. All right. Now, you may proceed. 
Put the question that was asked him. 

By Mr. Pavson: 
- Q. Do you recall being asked the following questions at the 
Commissioner’s hearing: 

Question: Were their faces covered? 

Do you recall being asked that question? A. I don’t remem- 
ber. I guess I were. I don’t remember. 

Q. Do you recall testifying that one of them had something 
over his face? A. Yes, one of them. Well, he did. 

Q. Do you recall this question: , 

Which one was that, do you know? 
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And do you recall that question? A. No, I don’t recall that 
question. 

Q. Do you recall this answer to that question: 

Answer: That was the other one. 

Now, do you recall this question: 

That is the third man who is not here today? 

Do you recall your answer? 

Yes. A. Well, I don’t remember that—in fact, the third 
man I couldn’t even see. I couldn’t identify him at all. 

Q. Do you deny that you made these statements? A. No, 
—= 

Q. In answer to these questions? A. I don’t deny them but 
I don’t remember that. 

[46] Q. Now, I believe your testimony was—— 

The Court. Let me ask a question: Does the record show in 
this case who the defendants were, present at the time of the 
Commissioner’s hearing? 

Mr. Pautson. They do, Your Honor. 

The Court. Which defendants were present? 

Mr. Pavtson. Brooker and McGill. 

The Court. Brooker and McGill? 

Mr. Pavison. Yes, sir. 

The Court. Have you seen the record, Mr. Smithson? 

Mr. Smiruson. No, sir. 

The Court. Suppose you show it to him at this time. 

(Thereupon Mr. Paulson submitted a document to Mr. 
Smithson who later returned it.) 

The Courr. Let me ask this: Do you concede that the two 
defendants present on the occasion of the Commissioner’s hear- 
ing were Brooker and McGill? 

Mr. Smrrxson. I concede, may it please the Court, that 
Brooker and McGill were present. Do you want a further 
concession than that, your Honor? 

(At the Bench: ) : 

The Court. Let’s get the beginning of the transcript and 
find out who was present. Read in to the record who was 
present. 

Mr. Smiruson. This is a transcript in 2549 and 2556; all 
three defendants were present. 
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The Court. All three defendants? 

Mr. Surruson. Yes, your Honor, all three were present— 
not just two. 

The Court. I thought there was—— 

Mr. Cotston. Well—— 

The Courr. Just a minute. One ata time. Didn’t you say 
that only two were present? 

Mr. Pavison. The one defendant was dismissed because the 
one witness who was present could not identify him. 

[47] Mr. Smrruson. Not at that time. 

‘The Court. Just a minute. Gentlemen, I am not going to 
permit two of you to talk at one time. Now, Mr. Smithson, 
you make your statement and then I will hear the others. 
Mr. Smrruson. Allright, your Honor. They were all three 
before—all three defendants were before the Commissioner. 

" On Page 2 of the record Mr. Stark, from our office, stated: 

| «* * * ot this point the Government will respectfully re- 
quest a further continuance with regard to the defendant, 
Milton R. Glover. An essential witness who the Government 
will require to identify this defendant is il. We would 
request——” 

The Court. Just go over that again. 
~ Mr. Smiruson. “Your Honor, at this point the Government 
will respectfully request a further continuance with regard to 
the defendant, Milton R. Glover. An essential witness who 
the Government will require to identify this defendant is ill. 
We would request a continuance until the 11th of March. We 
are ready to proceed with regard to the other two defendants.” 

And then Mr. Williams came in with regard to Glover: 

“* * * he is being held in the sum of five thousand dollars 
bond. I don’t know what the Government’s position is with 
regard to the reduction of that bond, but I submit that cer- 
tainly the defendant is entitled to a hearing within a reason- 
‘able time and he is being unduly penalized.”—and so forth. 

The Commissioner was requested to set a more reasonable 
bond in that case. 

The Court. Who was Mr. Williams representing? One of 
the defendants? 
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time. 

The Court. He is not in this trial? 

Mr. Smiruson. No. In regard to that, the Commissioner, 
on page 4, said: 

“The CoMMISSIONER. I don’t believe I can lower that. Do 
you have any idea with regard to the illness of this man as to 
how long he is likely to [48] be laid up? 

“Mr. SraRK. We would gather from the officer involved that 
it will be the 11th of March.” 

The Court. What I am trying to find out is, was the defend- 
ant Glover present at the time that this hearing was held be- 
fore the Commissioner. 

Mr. Smiruson. He was present there, your Honor. 

The Court. Now I will hear counsel. Mr. Paulson, you are 
next. I will hear you. 

Mr. Pavison. The transcript shows that Defendant Glover 
was removed prior to the time that Mr. Strother was called as 
@ witness. 

The Court. Well, read it from the record. Show me where 
he was removed. 

Mr. Pavison. “CuerK: His case is continued until March 
11. He may be removed. 

“(The defendant Glover left the hearing room.) 

“Thereupon— 

“Prank SrrorHeR was called as witness for the 
Government * * *” 

The Court. To simplify this, you put these questions to the 
witness, and I will repeat them: 

Question: Were their faces covered? 

Answer: One had something over his face. 

Question: Which one was that? 

Answer: That was the other one. 

Question: That is the third man who is not here today? 

Answer: Yes. 

You read those questions to the witness. What I want to 
find out, and probably what the jury would like to know, is 
whether or not that third man, I guess who apparently is 
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The Court. All three defendants? 

Mr. Smrruson. Yes, your Honor, all three were present— 
not just two. 

The Court. I thought there was—— 

Mr. Cotston. Well—— 

The Court. Just a minute. One at atime. Didn’t you say 
that only two were present? 

Mr. Pavtson. The one defendant was dismissed because the 
dne witness who was present could not identify him. 

[47] Mr. Smirxson. Not at that time. 

The Court. Just a minute. Gentlemen, I am not going to 
permit two of you to talk at one time. Now, Mr. Smithson, 
you make your statement and then I will hear the others. 
Mr. Surruson. Allright, your Honor. They were all three 
before—all three defendants were before the Commissioner. 
| On Page 2 of the record Mr. Stark, from our office, stated: 
| «» * * ot this point the Government will respectfully re- 
quest a further continuance with regard to the defendant, 
Milton R. Glover. An essential witness who the Government 
will require to identify this defendant is ill. We would 
request——” 

The Court. Just go over that again. 

Mr. Smiruson. “Your Honor, at this point the Government 
will respectfully request a further continuance with regard to 
the defendant, Milton R. Glover. An essential witness who 
the Government will require to identify this defendant is ill. 
We would request a continuance until the 11th of March. We 
are ready to proceed with regard to the other two defendants.” 
And then Mr. Williams came in with regard to Glover: 

«* * * he is being held in the sum of five thousand dollars 
bond. I don’t know what the Government's position is with 
regard to the reduction of that bond, but I submit that cer- 
tainly the defendant is entitled to a hearing within a reason- 
‘able time and he is being unduly penalized.”—and so forth. 

The Commissioner was requested to set a more reasonable 
bond in that case. 

The Court. Who was Mr. Williams representing? One of 
the defendants? 
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Mr. SmrrHson. He represented all three defendants at that 
time. 

The Court. He is not in this trial? 

Mr. Smiruson. No. In regard to that, the Commissioner, 
on page 4, said: 

“The CoMMISSIONER. I don’t believe I can lower that. Do 
you have any idea with regard to the illness of this man as to 
how long he is likely to [48] be laid up? 

“Mr. SrarK. We would gather from the officer involved that 
it will be the 11th of March.” 

The Court. What I am trying to find out is, was the defend- 
ant Glover present at the time that this hearing was held be- 
fore the Commissioner. 

Mr. Smirxson. He was present there, your Honor. 

The Courr. Now I will hear counsel. Mr. Paulson, you are 
next. I will hear you. 

Mr. Pavtson. The transcript shows that Defendant Glover 
was removed prior to the time that Mr. Strother was called as 
a witness. 

The Court. Well, read it from the record. Show me where 
he was removed. 

Mr. Pautson. “CuerK: His case is continued until March 
11. He may be removed. 

“(The defendant Glover left the hearing room. ) 

“Thereupon— 

“Prank STROTHER was called as a witness for the 
Government * * *” 

The Court. To simplify this, you put these questions to the 
witness, and I will repeat them: 

Question: Were their faces covered? 

Answer: One had something over his face. 

Question: Which one was that? 

Answer: That was the other one. 

Question: That is the third man who is not here today? 

Answer: Yes. 

You read those questions to the witness. What I want to 
find out, and probably what the jury would like to know, is 
whether or not that third man, I guess who apparently is 
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Glover—is that correct—whether he was present at the time 
that this witness made his statement. 
‘Mr. Dwyer. Might I read this into the record, your Honor? 

The Court. All right. What page? 

[49] Mr. Dwyer. I am reading from Page 9 of the tran- 
seript. These are questions to put it in its right context. 

Here is the question: 

-“Q. And did they have anything in their hands at this time? 

“A. Hands? 

“Q. Yes. 

“4 No more than the pistols. 

“Q. No more than the pistols? 

“A That is right. 

“The CoMMISSIONER. Both persons or one? 

“The Wrrness. All three of them had pistols. 

“By Mr. STaRE: 
— “Q, Were their faces covered? 

“A One of them had something over his face. 

“Q. Which man was that, do you know? 

“A That was the other one. 

“Q. That is the third man who is not here today? 

AS Yes.” 

- The Court. Do you want to say anything? 

Mr. Smiruson. No. The only thing is I would like to have 
that when it comes time for redirect. 

The Court. Oh, yes, surely you may. All right. I will let 
you read that part to the witness so the record will be clear 
and so the jury will understand who was there and who wasn’t 
there. 


* * * * * 


By Mr. PAvuLson: 

Q. Now, Mr. Strother, at the time of the Commissioner’s 
hearing which you testified were any or all of the present 
defendants at that hearing? A. I don’t think it was but two. 
| Q. There were two then? A. (The witness nodded affirma- 
tively.) 

Q. And which ones were they? A. Glover—I mean—— 

The Court. Suppose you step down and identify the two 
‘men who were [50] present at the Commissioner’s hearing. 
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(Thereupon the witness stepped down from the witness 
stand.) 

The Witness. These two. 

- The Court. “These two”? Well, now, their names are 
what? 

> Mr: Surruson. For the record, your Honor, it is stipulated 
that they were the defendants McGill and Brooker. 

The Court. I understand that it is stipulated that the de- 
fendants McGill and Brooker were present at the time you 
testified before the United States Commissioner in this case. 
Is that correct? 

The Witness. (nodding affirmatively.) 

The Court. Allright. Take your seat. 

(Thereupon the witness resumed the witness stand.) 


By Mr. PavuLson: 


* * * * * 


[51] Q. Do you recall giving the following testimony at the 
Commissioner’s hearing on the 27th of February with respect 
to this particular lineup which we are talking about: 

Question: And were the other persons in that lineup of the 
same type as Br. Brooker? 

Answer: Well, there was one more very near but not as high, 
another tall one. 

[52] Do you recall that answer? 

Mr. SmirHson. Objection, your Honor. I don’t see any 
impeachment. 

The Court. Let me ask you: Where do you contend that the 
testimony that he has given on the stand this morning contra- 
dicts what you just read to him? 

Mr. Pavison. Your Honor, this is laying a foundation for 
the next question. 

The Court. Allright. You may proceed. 


By Mr. PavLson. 
Q. There are two more questions here. 
Question: Was he about the same size?. 
Answer: Yes, he was. 
Question: Did he resemble Mr. Brooker? 
Answer: <A little, only he had glasses on. 
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Glover—is that correct—whether he was present at the time 
that this witness made his statement. 
‘Mr. Dwyer. Might I read this into the record, your Honor? 

The Court. All right. What page? 

[49] Mr. Dwyer. I am reading from Page 9 of the tran- 
script. These are questions to put it in its right context. 

Here is the question: 

“Q. And did they have anything in their hands at this time? 

“A. Hands? 

“Q. Yes. 

“A No more than the pistols. 

“Q. No more than the pistols? 

“A. That is right. 

“The CoMMISSIONER. Both persons or one? 

“The Wrrness. All three of them had pistols. 

“By Mr. Stark: 
- “Q. Were their faces covered? 

“A One of them had something over his face. 

“Q. Which man was that, do you know? 

“A That was the other one. 

- “Q. That is the third man who is not here today? 
(73 A. Yes.” 
_ The Court. Do you want to say anything? 
Mr. Smrruson. No. The only thing is I would like to have 
that when it comes time for redirect. 

The Court. Oh, yes, surely you may. All right. IT will let 
you read that part to the witness so the record will be clear 
‘and so the jury will understand who was there and who wasn’t 
there. 


* Sd * * 


By Mr. PAuLson: 

Q. Now, Mr. Strother, at the time of the Commissioner’s 
hearing which you testified were any or all of the present 
defendants at that hearing? A. I don’t think it was but two. 

Q. There were two then? A. (The witness nodded affrma- 
tively.) 

Q. And which ones were they? A. Glover—I mean—— 

The Courr. Suppose you step down and identify the two 
‘men who were [50] present at the Commissioner’s hearing. 
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(Thereupon the witness stepped down from the witness 

stand.) 
_ The Wirness. These two. 

- The Court. “These two”? Well, now, their names are 
what? 

/ Mr: Smrruson. For the record, your Honor, it is stipulated 
that they were the defendants McGill and Brooker. 
- The Court. I understand that it is stipulated that the de- 
fendants McGill and Brooker were present at the time you 
testified before the United States Commissioner in this case. 
Is that correct? 

The Witness. (nodding affirmatively.) 

_. The Court. Allright. Take your seat. 

- (Thereupon the witness resumed the witness stand.) 


By Mr. PAvLson: 


* + * * * 


[51] Q. Do you recall giving the following testimony at the 
Commissioner’s hearing on the 27th of February with respect 
to this particular lineup which we are talking about: 

Question: And were the other persons in that lineup of the 
same type as Br. Brooker? 

Answer: Well, there was one more very near but not as high, 
another tall one. 

[52] Do you recall that answer? 

Mr. SmitHson. Objection, your Honor. I don’t see any 
impeachment. 

The Court. Let me ask you: Where do you contend that the 
testimony that he has given on the stand this. morning contra- 
dicts what you just read to him? 

Mr. Pauison. Your Honor, this is laying a foundation for 
the next question. 

The Court. Allright. You may proceed. 

By Mr. PAvULson. 

Q. There are two more questions here. 

Question: Was he about the same size?. 

Answer: Yes, he was. 

Question: Did he resemble Mr. Brooker? 

Answer: A little, only he had glasses on. 
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Do you recall that statement? A. No, I don’t. 

Mr. SmrrHson. Same objection, your Honor. The witness 
testified that he didn’t recall whether-or not the man had 
glasses and, therefore, it is not impeaching since there is no 
definitive statement. | 

The Court. Do you concede that the witness testified ee 
he didn’t know whether or not he had glasses on? 

_ Mr. Pavtson. I was under the impression, your eee 
The Court. Well, anyway, it is up to the jury to remember 
the testimony. 


* * * * * 


By Mr. PavLson: 

| [55] Q. Calling your attention again to the testimony 
given before the United States Commissioner on the 27th of 
February, do you recall these questions and answers or this 
question: 
_ “Q. Your wife kept twelve hundred dollars in the dresser 
drawer? 
| “A. Yes. It wasn’t all hers. Eight hundred hers and some 
her sister’s. Her sister was in the house.” 

A. In the house? 
_ Mr. Smrrxson. May it please the Court, the record will 
reflect—oh, I see. 
| The Court. The sister was in the house? 

The Wirness. No, my sister wasn’t in the house. My sister 
was in the hospital. 

By Mr. Pavison: 

- Q. I didn’t get the answer. A. I said the sister was in the 
hospital. 
| Q. Do you recall giving this testimony before the United 
States Commissioner? A. Well, I don’t see how I could say 
she was in the house when she was in the hospital. That was 
her daughter we was taking care of while she was in the 
hospital. 


* + * * * 


[58] Recross-examination by Mr. Dwyer: 
| Q. Mr. Strother, you didn’t—strike that. When you identi- 
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fied McGill at the Commissioner’s office he was in custody, - 
wasn’t he? A. (There was no [59] audible response. ) 

Q. He was under arrest by the Marshals, wasn’t——A. Yes. 

Q. And he was brought out from the cell block in custody 
of the Marshals. Right? A. I imagine so. I don’t recall. 

Q. And when you identified him at headquarters you were 
shown him in a room when he was all by himself. Isn’t that 
right? A. Yes. “a ; 

* * ; * * ie 
[GEORGE SHAW] 

[92] Mr. Cotston. When Mr. Glover was carried down be- 
fore the Commissioner it was stated that there was one other 
person that Mr. and Mrs. Strother could not identify before 
this Commissioner. Now, it is in here. Sergeant Dixon says 
that an essential witness—no, Mr. Stark made this statement: 

“An egsential witness who the Government will require to 
identify this defendant is ill. We would request a continuance 
until the 11th of March. We are ready to proceed with re- 
gard to the other two defendants.” 

And then came the argument for the reduction of bond. 

The Court. What are we going into this for? Isn’t this all 
collateral? 

[93] Mr. CouLsTon. This man was brought in after—the 
particular defendant was brought down twice before the Com- 
missioner. I didn’t know how did he get into the case. 

The Court. I don’t know how he got in this. I assume the 
police arrested him for some reason. 

Mr. Coston. I also planned on asking him where does he 
work. Would that be going too far into this numbers business? 

The Court. I don’t know where he works. You might ask 
him. 

Mr. Cotston. And I might ask him why was it that he didn’t 
appear down at the Commissioner’s office. . 

Mr. Smurruson. I don’t think that—— 

The Court. Wait a minute. Suppose you ask him? He may 
say, “I was never called down there”. I don’t know what he 
is going to say. You can ask him how many times has he seen 
this man before. Let him tell you, if he has seen him only 
once or if he has seen him before at headquarters. Let him 
tell you. 
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How can he tell why he was not called to headquarters? 
There may have been a million reasons why he wasn’t called 
down there. . 

Mr. Dwyer. Would your Honor indulge us to talk about 
that while we are here at the Bench? ‘I was wondering—this 
is certainly out of order—but in the interest of saving time, 
I was wondering in view of the fact, for my own cross-exam- 
ination of the first witness—there were some discrepancies in 
this. I was wondering if we could have a stipulation that this 
sg the official transcript rather than call the reporter down 
here to verify it. Isitsigned? 

_ Mr. Smrrxson. No, it isn’t. 

Mr. Dwyer. Who did you get it from? Harry Kaitz? He 
is a court reporter here. 

‘The Court. That is up to you. You can get together later on 
and have it checked. You can call the reporter and have him 
get his notes and check it. You two can get together c= that. 

Mr. Dwver. Would you indulge us one moment at the table? 
I think we can straighten the matter out. 

The Court. Allright. Go ahead. 

* + + 
[94] By Mr. Coston: 
* 


ad * * * 


Q. Did you get—were you called to appear before the Com- 
missioner’s office on February 27th of 1958, sir? A. 1958 I 
were. 
 Q. Did you appear before the Commissioner’s office on that 
date? A. On what date? 
 Q. On February the 27th, 1958. Did you appear before Com- 
missioner Splain in connection with this robbery? A. No, I 
don’t recall that. 

Q. Were you asked to come down to the Commissioner’s 
office at any time then, sir? 

The Court. Will you explain what you mean by the “Com- 
missioner”? Maybe he doesn’t know. He is talking about 
the United States Commissioner of the District of Columbia, 
who has an office in this building downstairs on the first floor. 

The Witness. No, I wasn’t. 
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The Court. You weren’t called? Allright. 
The Witness. No. 


* * * * 


[ALBERT MILLER] 
[117] By Mr. Cotston: 

[118] Q. Sir, did there come a time on February 27 when 
you appeared before the—you came down to this building, 
down on the first floor, and appeared before the Commissioner’s 
office for the purpose of identifying these defendants? A. I 
think Idid. Yes. I did. 

Q. What date was that, sir? A. Well, I don’t know just 
what date. Idon’t keep up with those dates. I guess you got 
it down, the date that I came down. But I— ; 

Q. Well, let me ask you this, sir: Did you come down the 
same time that Mr. Strother came down and testified before the 
Commissioner? A. I think I come down with him once. 

Q. It was on that same day? Well, I come down to identify 
those men one day. J wasn’t with those fellows, Frank and 
them, but I came down a day with them, too. 

Q. Did you come to this building, sir, this court house? A. I 
don’t think it was this building that I came in and identified 
those men but I came down myself before; Mr. Frank Strother 
and Miss Audrey came down with me and they say that Mr. 
Dixon say, “Well, you.all identified the same men”. 

That’s what Mr. Dixon said. 

The Court. Have you finished your answer yet? . 

The Witness. Yes, sir. 

aa * : + * 
By Mr. CotsTon: 

Q. Mr. Miller, did there ever come a time when you were 
asked—that you came down to the building, this court house, 
for the purpose of identifying any of the three defendants that 
you. see seated at that table? A. Yes, I have been down before. 
Lhave been down to identify them. 

Q. Now, on what date was that, sir? A. Well, I don’t know 
just what date. [119] Idon’t put down no dates that I came 
down here. I guess they have a record of it somewhere. 


+ + * * * 
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[120] Q. Well, sir, one more question: Is.it correct to say 
that you saw this defendant on February the:7th in the back 
bedroom of Mr. and Mrs. Strother’s apartment? A. I seen 
him back—in the bedroom. 

Q. On the day of the robbery? A. On the day of the 
robbery, yes. 

Q. And the next time you saw him was down here at the 
Commissioner’s hearing. Is that right? A. That is right. 

- Mr. Cotsron. I have no further questions, Your Honor. 
& & * * % 
[121] Recross-examination by Mr. Dwrzr: 

- Q. Mr. Miller, do you recall counsel here asking you if you 
had seen the defendants at the Commissioner’s? A. At the 
Commissioner’s office? 

Q. Yes. A. No, I didn’t. 
| Q. Did you—strike that. Did you ever come to the United 
States Commissioner’s office in this court house? A. I came 
down but I didn’t identify none of those fellows. I think we 
had pictures—they had pictures of those fellows, and I picked 


out those pictures that I seed in the room in the apartment. 
Q. Now—— 
| The Court. You understand that this goes in under the 
same ruling that I previously made. 
Mr. Dwver. Yes, Your Honor, and I am asking this ques- 
tion on recross on the answers given to Mr. Paulson on his 
cross-examination. 


By Mr. DwYeEr: 

Q. You came to this court house for those pictures. Is that 
correct? A. I—yes. I don’t think it was in here. I think it 
was in some other part of this building. I don’t think I come 
to this court house. 
 Q. Was it in this building in a different room or in a dif- 
ferent building from this? A. It was a different—I think it’s 
in this building. I’m not too sure. 

_ Q. Who did you talk to when you came down? A.I think, 
Mr. Dixon. 
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Q. And Mr. Dixon showed you pictures? A. Showed me 
pictures of those men. 


[MILLER A. DIXON] 
[158] Cross-examination by Mr. Coston: 


+ * * * * 


Q. Well, directing your attention to February 27, a hearing 
before the United States Commissioner’s Office, where there 
was & continuance granted waiting for a Mr. Miller to recover 
from an illness, is that the same Mr. Miller who was sick on 
that date who is sitting back in the courtroom? A. Yes, sir, 
it is. 

Q. Well, is he supposed to be the janitor in the apartment? 
A. No, sir, he is not. 


* * * * * 


Q. Sergeant Dixon, was Mr. Shaw present at this Commis- 
sioners’ hearing on February 27, 1958? A. No, sir, he was not. 
Q. Do you know of any reason why he wasn’t present at 
this hearing? A. I had been unable to locate Mr. Shaw. I 


didn’t have have his address. 

Q. Did you know of the fact that he worked at a cleaning 
establishment? A. No, sir, I did not. 
~ Q. How did you locate him on March 15th, Sergeant Dixon? 
A. I received certain information from Mr. Strother as to his 
address. = | 

Q. Mr. who. A. Mr. Strother. 

Q. Well, did you have that same information as to his 
address that you used on March 15? A. I first—the first time 
I knew where Mr. Shaw lived was [159] March 14. 

Q. In other words, this man—you had charged this man 
with this crime prior to the time that he was identified, is 
that a correct statement, Sergeant Dixon? A. Yes, sir, that 
is correct. . : 


* * * * + 
[160] Redirect examination by Mr. SmirHson: 


~ Q. Did anyone else make an identification at any place other 
than the precinct? A. He was identified at the United States 
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Commissioner’s Office during a hearing, by some of the other 
witnesses. 
* * * wt . 
[162] Recross-examination by Mr. Cotston: 

[163] Q. You answered the District Attorney’s question— 
he asked you was he identified by anyone else at the Commis- 
sioner’s Office, and you stated that he was. When did this 
happen, Sergeant Dixon? A. That was after his arrest in 
March, when he was arraigned in March. 

Q. What date was this now? A. I wasn’t present at that 
time. 

Mr. Cotston. Your Honor, I request permission to approach 
the bench again, because—— | 
| The Covrr. Let me ask the officer a question. As I remem- 
ber, your testimony was, in answer to a question by Mr. 
Smithson, that Glover was identified at the United States 
Commissioner’s hearing by some other witnesses. Correct? 

The WiTtNEssS. Yes, sir. 

The Courr. And then in answer to Mr. Glover’s attorney, 
‘Mr. Colston, you just said in March at the Commissioner’s 
hearing that you were not present. Is it a fact that what you 
have said is based on what somebody told you? 

The Witness. Yes, sir. 

The Court. All right. The jury will disregard his testi- 
‘mony because what somebody allegedly told the officer is here- 
say and therefore I will ask you to disregard his testimony 
‘that the defendant Glover was identified at the United Sta 
' Commissioner’s hearing by some other witnesses. 

The jury will disregard that statement. 


* # # * * 


[219] Mr. Dwvymr. If Your Honor please, I have discussed 
with Mr. Smithson this transcript of the proceedings before 
‘the U.S. Commissioner. Mr. Smithson informs me that he 
| will stipulate that the document I hold in my hand was taken 
‘by an official court reporter. Rather than read the whole 
thing, I wonder if I might be allowed to consult with counsel 
to see if they want to ascertain any other parts. I have a 
couple of excerpts from other pages that I would like to read. 
into the record. 
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The Court. Do you agree upon this? 

Mr. Dwyer. I have not spoken with Mr. Smithson about 
the specific parts. 

The Court. I understand that the stipulation only goes so 
far as admitting that that transcript was taken before the 
Commissioner. 

Mr. SmrrHson. And not the accuracy. 


+ + * 4 + 


Mr, SmirHson. I have a suggestion to offer, Your Honor. 
Possibly, when Your Honor adjourns we could, Mr. Dwyer 
and I, arrive at that stipulation. 

I would, for the government’s sake, like to see a termination 
to the testimony in this case. Dol understand, short of that, 
counsel has indicated a desire to rest? 

Mr. Dwver. That is correct, sir. All of the defendants have 
rested at this time, now, Your Honor, with the exception of this 
one item. 

R. 577-581: 

Mr. Dwver. I have these two things to read to the jury, 
Your Honor. 

The Court. You have the things that you agreed upon to 
read to the jury? 

Mr. Smrrxson. I know of two. 

Mr. Dwyer. I have two. 

Mr. Smrruson. I believe they should be made a matter of 
record now, Your Honor, so that everyone—— 

The Court. Allright. Let’s wait until the jury comes in. 

Mr. Dwver. I want toread it to the jury. 

The Court. You want to make—— 

Mr. Smiruson. A matter of record beforehand. 

The Court. All right, go ahead. 

Mr. Dwyer. Reading from page 7 of the transcript: 

“Did anything unusual”’—— 

‘Well, to put it.in context: 

“Now, Mr. Strother, calling your attention to the 7th day 
of February 1958, around seven p.m. in the evening did. you 
happen. to be in-your apartment? naar 

Answer. Yes, I did. 

Question. And who was there with you, please, if anybody? 
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Answer. My wife and child. 

Question. Your wife and child? 

Answer. Her sister’s child. 

Question. Now, did anything unusual occur at that time? 

Answer. Yes. A knock came on the door. So just as I 
opened the door, a fellow he shoved a gun in my face and 
pushed me back in the room. ; 

Question. A man shoved a gun in your face and pushed you 
back in the room? 

Answer. Yes. 

' Page 19 of the transcript: 

Question from Mr. Williams to Mr. Strother: “Then I ask. 
you, Mr. Strother on how many occasions were you present at 
police headquarters between February 7th and February 20th? 

Answer. I wasn’t there at all. 

Question. I beg your pardon. 

"Answer. I wasn’t there at all, between the 7th and the 20th. 

Question. Yes. 

Answer. I wasn’t there.” 

TheCourt. Do you agree to that? 
Mr. Smrruson. I agree that those two parts appear, Your 
Honor, in the transcript, and I believe, of course, that I intend 
to argue from his responses here his misunderstanding of what 
was encompassed. | 
- ‘The Court. Hasn’t that already been read to the jury? 
- Mr. Smrruson. Yes, Your Honor, that has. 

The Court. I thought it had. 

Mr. Dwyer. No, no, I read it. 
_ The Court. Wait a minute, one at a time. 
Mr. Dwyer. I read it to the complaining witness to give him 
an opportunity to read it. . 
The Court. Well then, didn’t the jury hear that? 

Mr. Dwrer. But I am offering it in evidence now. It wasn’t 
in evidence before. 

- The Court. All right, the government has conceded that 
that is an official transcript of the proceedings, correct? 

Mr. Smrtuson. Correct, Your Honor. 

The Court. I don’t see any reason why you can’t refer to 
it in your argument if you think it is proper. 





51 


Mr. Dwrer. I would like to read it to the jury. 

The Covgt. I will let you argue it. If it is in the record, 
I don’t see why you can’t argue it. 

“Mr. Dwver. I am offering it, Your Honor. 

The Courr. You are offering that statement in evidence. 
You read part of it to the witness didn’t you? 

Mr. Dwyer. I am offering it in evidence because anything 
I say to the jury I am only talking, and that doesn’t mean 
anything. Oe 

But when I am reading from the record as part of the evi- 
dence, Your Honor has got to instruce them that they have got 
to consider it as evidence. 

The Court. Well, can’t you argue to the jury—it has been 
done thousands of times—that that has been agreed between 
the government and_ the defendants that this is the official 
transcript of the proceedings and I am reading to you now 
what the record shows? | 

Certainly the government can’t argue against that, can they? 

If they do I will stop them. 

Mr. Dwyzr. Well, I will certainly go along with the Court’s 
suggestion, if you want me to do it that way. 

The Court. I think you ought to do it that way. That is 
part of the evidence. 

Mr. Dwyer. No, it is part of the questions and answers. 

The Court. Well, I suggest you do it my way. 

Mr. Dwyer. Very well. 

The Court. Argue to the jury what you have already put 
in before the jury. 

Mr. Dwyer. Very well. 


Excerpt from Government’s Brief in the Supreme Court in 
Lev v. United States, Wool v. United States, and Rubin v. 
United States, Nos. 435-436-437 (October Term, 1958) (pp. 
2-4) 

QUESTIONS PRESENTED 
The questions on which the Court granted certiorari in Nos. 
435 and 436 were phrased by petitioners as follows: 
No. 435: 

. 1. Is it proper for a reviewing court to make an examination 

in camera of a sealed summary of a witness’ prior statement 
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Answer. My wife and child. 

Question. Your wife and child? 

Answer. Her sister’s child. 

Question. Now, did anything unusual occur at that time? 

Answer. Yes. A knock came on the door. So just as I 
opened the door, a fellow he shoved a gun in my face and 
pushed me back in the room. 

Question. A man shoved @ gun in your face and pushed you 
back in the room? 

Answer. Yes. 

' Page 19 of the transcript: 

Question from Mr. Williams to Mr. Strother: “Then I ask. 
you, Mr. Strother on how many occasions were you present at 
police headquarters between February 7th and February 20th? 

Answer. I wasn’t there at all. 

Question. I beg your pardon. 

‘Answer. I wasn’t there at all, between the 7th and the 20th. 

Question. Yes. 

Answer. I wasn’t there.” 

The Court. Do you agree to that? 

- Mr. Smrruson. I agree that those two parts appear, Your 
Honor, in the transcript, and I believe, of course, that I intend 
to argue from his responses here his misunderstanding of what 
was encompassed. . 

- The Courr. Hasn’t that already been read to the jury? 

Mr. Smiruson. Yes, Your Honor, that has. 

The Court. I thought it had. 

Mr. Dwyer. No, no, I read it. 

- The Court. Wait a minute, one at a time. 

_ Mr. Dwyer. I read it to the complaining witness to give him 
an opportunity to read it. 

The Court. Well then, didn’t the jury hear that? 

Mr. Dwver. But I am offering it in evidence now. It wasn’t 
in evidence before. . 

The Court. All right, the government has conceded that 
that is an official transcript of the proceedings, correct? 

Mr. Suarxson. Correct, Your Honor. 

The Court. I don’t see any reason why you can’t refer to 
it in your argument if you think it is proper. 
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Mr. Dwver. I would like to read it to the jury. 

The Court. I will let you argue it. If it is in the record, 
I don’t see why you can’t argue it. 

‘Mr. Dwyer. I am offering it, Your Honor. 

The Courr. You are offiering that statement in evidence. 
You read part of it to the witness didn’t you? 

Mr. Dwyer. I am offering it in evidence because anything 
I say to the jury I am only talking, and that doesn’t mean 
anything. ade 

But when I am reading from the record as part of the evi- 
dence, Your Honor has got to instruce them that they have got 
to consider it as evidence. 

The Courr. Well, can’t you argue to the jury—it has been 
done thousands of times—that that has been agreed between 
the government and. the defendants that this is the official 
transcript of the proceedings and I am reading to you now 
what the record shows? 

Certainly the government can’t argue against that, can they? 

If they do I will stop them. 

Mr. Dwyer. Well, I will certainly go along with the Court’s 
suggestion, if you want me to do it that way. 

The Court. I think you ought to do it that way. That is 
part of the evidence. 

Mr. Dwver. No, it is part of the questions and answers. 

The Court. Well, I suggest you do it my way. 

Mr. Dwver. Very well. 

The Court. Argue to the jury what you have already put 
in before the jury. 

Mr. Dwyer. Very well. 


Excerpt from Government’s Brief in the Supreme Court in 
Lev v. United States, Wool v. United States, and Rubin v. 
United States, Nos. 435-436-437 (October Term, 1958) (pp. 
2-4) 

QUESTIONS PRESENTED 
The questions on which the Court granted certiorari in Nos. 
435 and 436 were phrased by petitioners as follows: 
No. 435: 

- 1. Is it proper for a reviewing court to make an examination 

in camera of a sealed summary of a witness’ prior statement 
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to a government investigator furnished it by the prosecutor 
and of ex parte affidavits pertaining to the summary in order 
to determine whether the summary is discoverable under the 
provisions of Title 18 US.C., Section 3500, when no claim is 
made that it contained irrelevant or extraneous matter? 

2. Are not summaries and reports of prior statements made 
by witnesses to a government investigator available to the 
defendant under the provisions of Title 18 US.C., Section 
3500? ; 

3. Does Title 18 U.S.C., Section 3500 provide the sole pro- 
cedure by which such summaries and reports are to be made 
available to defendants? | 

No. 436: 

4. Whether the rights of the petitioner were substantially 
prejudiced when the trial court denied the motion of the de- 
fendants to direct the Government to produce a statement 
which a witness for the Government had previously given to 
government agents, in direct violation of this Court’s decision 
in Jencks v. United States, 353 U.S. 657. i 

‘The Government believes that the questions presented by 
the three cases may be stated as follows: 

1. Whether it was within the constitutional power of Con- 
gress to provide, as it has in 18 U.S.C. 3500, that investi- 
gators’ summaries of prior oral statements of witnesses, not 
signed, adopted or approved by the latter, are not subject to 
production for impeachment purposes. 

2. Whether the Court of Appeals properly examined a docu- 
ment in camera in reaching the conclusion that a new trial 
should not be ordered since the document was not a statement 
which could be required to be produced under 18 U.S.C. 3500 
at a new trial. 

3 Whether it was error, under Jencks v. United States, 353 
U.S. 657, for the trial court to deny the request of one defend- 
ant for production of what proved to be’ the summary of a 
Senate investigator’s interview with a witness, where the docu- 
ment had not been seen or approved by the witness and was 
not then in the possession of the prosecution. 

4. Whether it was reversible error to deny the request for 
production of the Senate investigator’s summary where the 
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testimony of the witness was secondary and largely admitted 
by the defendant making the request; where the testimony of 


the same witness before the Senate Committee was available 
to the defendant and was used for impeachment purposes; and 
where the guilt of all the defendants was proved by over- 
whelming evidence from. other sources. 


U, 5. GOVERNMENT PRINTING OFFICE: 1959 

















